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INTRODUCTORY NOTE. 



The preparation of this treatment of the fundamental princi- 
ples of the Law of Contract was prepared for the purpose of 
assisting legal students in their study of this subject by the case 
system and to afford a thorough, concise review for graduates and 
practitioners. 

The system usually followed in presenting the material herein 
contained is, first, to raise the question or issue involved by sup- 
posititious cases; second, to present digests of the leading cases 
bearing upon such issues; and third, to follow these with a thor- 
ough, logical treatment of the same, first, with a view to presenting 
the true principles involved, and second, with a statement of the law 
as it is. The arrangement of topics and of cases discussed is taken 
from Keener's collection of Cases. 

It is earnestly recommended that the legal student first care- 
fully read and digest the decisions to be treated as they are 
presented in Keener's and Williston's Casebooks, before proceeding 
with the treatment given them herein. 

This book was developed out of the writer's work on the 
subject while a student at Columbia University under Professor 
Charles T. Terry, supplemented by researches into the works of 
Langdell, Keener, Anson, Leake and Ashley. 

New York City, Jan. 1, 1914. CARL HELM. 
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PART I. 

Formation of Contracts. 
CHAPTER L 

SIMPLE CONTRACTS. 

Law: Public — Defines the relations between the individual and 
the state, e. g., criminal law. 

Private — Defines the relations of individuals to each other. 

(a) rights in rem, against the whole world (torts). 

(b) rights in personam, against another man, or set 
of men (contracts). 

Law: 1. Substantive, dealing with rights. 

2. Adjective, dealing with means of enforcing those 
rights (PI. and Pract.) (Evidence). 

Law: 1. Written (statutes, constitutions). 

2. Unwritten, or common (all other than statute). 

Equity: Originally there were only law courts in England and 
after a time it was found that there were many cases 
where rights were obviously violated and in which the law 
courts furnished no redress. The remedv which is obtained 
in the law court was then, as it is now, the remedy by 
which a writ of execution is placed in the hands of the 
sheriff. That was, and is, the only way a law court can 
carry out its judgment. It is clear that there would be 
cases in which a writ in the hands of the sheriff would not 
at all furnish redress for the injury which has been done. 
For example, if there was a contract by which A promised 
to deliver to B the fastest race horse in the world and A 
refused to do it, B's only remedy in a court of law would 
be to sue A and get damages. How are you to fix the 
amount of money that B should receive for A's non-per- 
formance? The only adequate remedy is to have that 
horse, but a court of law cannot do this. It was in such 
a class of cases that a court of law could not give suf- 
ficient redress owing to the way in which it had to act, 
and it began to seem that some other method of redress 
was necessary. In the early days in such cases as the 
above, the party whose right was violated had no other 
recourse but to petition the King, the sovereign, the so- 
called fountain of justice. And for a considerable time 
cases in which there was no redress in law, at least no 
adequate remedy, were passed upon by the sovereign. 
When these cases became more numerous, that part of the 
King's prerogative became very burdensome, and he ap- 
pointed a clerk to look after these cases for him. This 
clerk later became the Chancellor. And after the cases 
became so numerous that the Chancellor could not attend 
to them, the Court of Chancery was established, from 
which our Court of Equity came. Now the way in which 
a Court of Equity acts is by a personal decree working in 
this way, e. g., in the above case it would say to the de- 
fendant: "You deliver this horse to B." This is what is 

A 
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called specific performance of a contract. If A does not 
perform his contract, as ordered by the decree, he is 
guilty of contempt of court and may be put in jail and 
his property taken. That is why they say a Court of Law 
acts in rem and a Court of Equity acts in personam. 

A contract deals with private law; also with substantive law and 
both written and unwritten law. It is in personam, and 
not in rem. Deals with both law and equity. 

{Expressed in words — expressed in and "1 Genuine 
proved by words. -Con- 

Implied in fact — expressed by acts. J tracts. 

Implied in law — quasi-contract; not a contract at all. 

The term "implied contract" is ambiguous; it might mean a 
contract implied in fact (a true contract), or a contract implied in 
law (not a contract, i. e., not a simple contract). 

CASE: Coal case. A goes to B, of whom he has formerly 
purchased coal, for $5.00 per ton, and orders several tons, without 
coming to agreed price. B sends coal and bill at $10.00 per ton. 
A refuses to pay that amount. Can B recover? The coal case is 
called a contract implied in fact to distinguish it from a contract 
implied in law. Part or all of it is proven by acts instead of 
words. They have been called inferred contracts. A is willing 
to pay for the coal. What would the ordinary person mean to 
pay for the coal? If everybody in the city was selling coal at 
$5.75, but B was charging $10.00, A's silent promise would be to 
pay $5.75. So the price was the market price of the coal (29 Pa.; 
39 Mich. 345). - • 

CASE: A, thinking he is the owner, uses a ton of coal which 
actually belongs to B. B may sue in a Quasi-contract action on a 
promise implied by law to pay the value of the coal. Of course he 
may also sue in Tort (Trespass or Trover). 

A "promise" is a bartering away of one's volition, which in- 
volves the assumption of a legral obligation to do or not to do 
some lawful act. The word "promise" is often loosely used in the 
sense of "offer." So promises are sometimes classified as binding 
and not binding. We will use the term only in the sense of binding 
promises, elements of existing contracts. A CONTRACT is an 
agreement or meeting of the minds by which one person barters 
away, for a consideration, to another, his volition with reference 
to a particular subject matter. If the consideration is another 
promise the contract is BILATERAL. If the consideration con- 
sists of money, goods, or anything else than a promise, it is a 
UNILATERAL contract. Distinction is two-fold — relates to con- 
sideration in contracts and to question as to what shall make ac- 
ceptance of the offer. 

CASE: 1. A meets B and says to him that he will give him 
ten dollars if he will walk across the street. B says nothing, but 
walks. Then claims the $10. A refuses to pay on ground that B 
did not agree with him to do so. There was a contract assuming that 
B walked across the street with the intention of acting upon the 
offer. It does not make the slightest difference whether B said 
anything about it. A said: "I'll give you $10 if you do a specific 
thing." If B did the thing with reference to the offer, intending 
to accept it, there is a contract. Unilateral. 

CASE: 2. A offers B $10 for his promise to walk across the 
bridge. B walks and claims the $10. There is no contract here, 
for A asked for B's promise, which B did not give. If B had prom- 
ised, there would have been a good contract, Bilateral, whether he 
walked or not. In Case 1 there was no contract, no promise, but 
only an offer, until B walked. 
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SECTION I. OFFER AND ACCEPTANCE, 
(a) Necessity of Intention to Create a Legal Obligation. 

Keller v. Holderman, 11 Mich. 248, p. 1*: Action on dishonored 
check. Lower Court found whole transaction was "frolic and 
banter/' but gave judgment for the plaintiff. Higher Court re- 
versed this judgment, holding that the intention to create a legai 
obligation is always an essential of a contract. 

Taylor v. Brewer, 1 K. B. 290, p. 3: Assumpsit to recover pay 
for work done on faith of a resolution by which plaintiff alleges 
defendant agreed to make "such remuneration as shall be deemed 
right," for his services. Court refused to grant such compensation 
on the ground that there was a reservation of volition to act or 
not and such reservation of volition defeats enforceability of con- 
tract. 

Taylor v. Brewer, shows that the reservation of volition, 
of the right to act or not at one's own pleasure, defeats the in- 
ception of a contract. But was it reasonable to say that there was 
an absolute reservation of volition in this case? Does not "such 
remuneration" mean "as much remuneration" as the jury shall 
deem right? 

Williams v. Carwardine, 4 K. B. 621, p. 4: Assumpsit to re- 
cover reward regarding crime. Plaintiff, to ease her conscience, 
having made a voluntary statement giving the desired information. 
Court allowed plaintiff to recover, holding that plaintiff by giving 
information complied with terms of the offer which they held were 
general, to £ive the money to person giving the information, hold- 
ing the motive which brought plaintiff to acting was immaterial. 

Plaintiff made the statement here merely to ease her con- 
science, without reference to the offer of reward, and with no 
intention to accept it according to its terms, yet the court held 
that there was a contract. This is wholly unsound. Weight of 
authority is contra. 

Hewitt v. Anderson et al. 56 Cal. 476, p. 6. Action to recover 
a reward where the evidence produced showed that none of the acts 
of the plaintiff were done with a view to obtaining said reward, or 
any part of it, but all of said acts were done without any intention 
of claiming said reward. Held: If he did not do the acts with the 
intention of claiming the reward, he cannot recover. 

To make a contract, there must be a meeting of the minds, or 
assent to the terms of the offer expressed by the offeree, mutual 
assent; a contract cannot arise in any other way. 

In Williams v. Carwardine, the motive being what it was, 
shows that the motive was not to the assent of the offer and that 
there was no contract. Far and away the heavy weight of author- 
ity is against Williams v. Carwardine, so much so that you may 
say it is not law. The weight of authority being in accord with 
the cases of Hewitt v. Anderson and Fitch v. Snedaker, infra. 
These two cases are contra to Williams v. Carwardine, because 
they decide, the one, Hewitt v. Anderson, inasmuch as the plaintiff 
was shown not to have given the- information induced by the offer 
he should not claim the reward. And in Fitch v. Snedaker the evi- 
dence showed that there was no contract, because it was shown 
the plaintiff did not know of the offer when the information was 
given. It is true that assent to the offer may be shown by actions 
as well as by word, thus making a prima facie case, but when you 
are determining one of the essentials to the plaintiff's case, cause 
of action, as assent to the offer, he must show it in such a way 
that twelve reasonable-minded men can be made to believe that she 



*Note: This paging refers to Keene's Cases on Contracts. 
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intended to assent to it. Now if in Williams v. Carwardine the 

plaintiff had shown the offer, knowledge on her part of the offer 
then after the showing of such knowledge of the offer and com- 
plying with the terms it would be a prima facie case, it could 
then be implied, for she knew of the offer. What gets it down 
to the probability of her giving it in relation to the offer was that 
she had knowledge of it just before giving the information. 

The moment you say that an act is done without reference 
to the offer, you destroy the evidence of the assent to the offer. 
The doing of the act is not the assent to the offer, and it does 
not make up a meeting of the minds. There must be an intention 
to act upon the terms of the offer. There was no such assent in 
Williams v. Cawardine. The act would have been done just the 
same if there had been no offer, "because the plaintiff did the act 
called for, not intending to earn it, and not intending to make 
a contract; she donated the information. 

MOTIVE: Assuming you have a contract, the motive for 
entering into it has nothing to do with it; a court will not take 
notice of motive, except as it bears upon the question of intention 
of entering into a contract. Evidence as to the motive with which 
the act was done will show what the intention as to making the 
contract was. When the intention of making the contract is clear, 
then the motive is entirely immaterial, because having done the 
act with the intention of entering into a contract, that is all that 
is necessary for the contract. You have the assent which is the 
vital element of a contract. 

CASE: A died and left a will appointing B his executor, and 
in the will he requested B to make provision for a home for the 
widow. Therefore B entered into a writing with the widow 
wherein in consideration of certain things which the widow prom- 
ised, the executor B promised to let her have the dwelling house free 
for her life; afterwards B refused to allow the widow to keep the 
house and when the widow sued B he set up in defence that his 
only motive for entering into the writing with the widow was the 
wish expressed by A in his will. Is B compelled to allow the 
widow to keen the house? (R v. T., 3 Q. B. 234) This case shows 
the other side of the question in Williams v. Carwardine. The 
court said it did not make the slightest difference in the world 
what the motive of the defendant was if you had the other fact of 
the defendant's intention to make a contract. Here his motive was 
the deceased's request, but he nevertheless had an intention to 
enter into the contract. Motive is only of importance in the con- 
tract where there is no intention. 

To make or create a contract, the surrender of volition must 
be for a consideration, which may be either an act or a promise, 
creating in the one case a Unilateral contract, in the other, a Bilat- 
eral contract. The contract contemplated in Williams v. Car- 
wardine was Unilateral, an offer of money for information given. 

CASE: 1. A has a book which B wants, and is willing to give 
$10 for. They being friends, A says that he will give B the book 
and does so. He later repents and demands the $10. Can he 
get it? 

CASE: 2. Suppose A had offered the book for $10 and B had 
(a) promised to pay $10 for it, or (b) mailed his check before A 
made the gift. 

CASE: 3. A writes a letter to B offering him $5 if he will 
walk five miles. The letter is delayed in the mail. B walks the 
five miles, gets the letter afterwards and claims the $5. Con- 
tract? 

The act called for by the offer must be done with the intention 
of accepting the offer; here there could be no such intention, for 
B knew nothing of the offer. What constitutes an acceptance? 
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The first principle is that an offer must be accepted by assent to 
its terms, otherwise there would not be a meeting of the minds. 

(b) Effect of Mistake. 

Mistake, has to do with the reality of the consent of the 
parties. The mistake may be as to the identity or existence of the 
subject matter; as to the nature or existence of the contract; as to 
the identity of a party to the contract; as to certain terms of the 
offer, or it may be simply a mistake by one party as to the intention 
of the other, either known or unknown to the other. (See Anson 2d 
Amer. ed., Chap. IV.) 

CASE: A has two horses, a brown and a white; he does not 
intend to sell the brown horse and would not for any money, and B 
the purchaser understands that; but in the course of negotiations 
A says, "I'll sell you my brown horse for $300." B says, "I ac- 
cept." Can A go into his abstract intention in court, to avoid the 
contract ? 

A man cannot plead abstract intentions where it will CON- 
TRADICT his express words; only where there is latent ambiguity 
and it will explain his words or acts. The f urtherest a court can 
go, in the absence of a latent ambiguity, is to look at the ex- 
press words and acts of the contracting parties (Peerless case). 
Brown horse meant brown horse; no ambiguity. A man is per- 
mitted to EXPLAIN his expressions or acts, but never to contra- 
dict them. 

CASE: A, intending to propose to B, proposes to her twin 
sister, C, the twin sisters looking remarkably alike. Sister C ac- 
cepts. Can she hold A to the agreement? Yes. Application of 
principle supra: no ambiguity, and A could not go back of his 
words to explain his intention. This is the reverse of the Peerless 
case. Suppose C knew that A did not intend to propose to her? 

CASE: A writes to B in Boston, offering to pay him $2 a 
barrel for a certain kind of apples, specifying the number of bar- 
rels. B writes to A in New York, the same time, so the letters 
cross, offering: to sell A that same kind of apples at $2.00 a bar- 
rel, same quantity. Here there is a meeting of the minds, but no 

contract. (Citations: 29 Pa. State 465; 39 Mich. 345, p. 

354; 51 N. Y. 604; 82 N. Y. 503; 8 N. Y. 228; 6 Humphrey's (Tenn.) 
131 or 113; 7 Dana (Ky.) 28; 4 Houston (Del.) 293; 9 Busch (Ky.) 
572; 44 Vt. 170; note under 26 Amer. Rep. 6. Where there is ignor- 
ance of the offer at the time of the action, or a lack of intention, 
there is no contract, according to the weight of authority. 

RIGHTS OF THIRD PARTIES: CASE: A falsely represents 
to B to have a cargo of coffee on the way. B buys the coffee, 
gives A a promissory note. A sells note to C for value, C know- 
ing nothing of the fraud. What are C's rights ? 

CASE: A goes through the country representing himself as 
the special representative of a mowing machine manufacturing 
company, and appoints agents to sell. B signs what he thinks is 
a contract of agency, to sell mowing machines. The bottom of the 
contract, when detached from the top at a certain line, is a clean 
promissory note, and has B's signature to it, for $200.00. A 
negotiates this note to C, an innocent party. What are C's rights? 

CASE: A signs and delivers to B his promissory note in 
blank, with the understanding that B will fill it in for an amount 
not to exceed $300. B makes it $3,000 and passes it to C for value. 
Can C recover? 

Foster v. Mackinnon, 4 C. P. 704, p. 8: Action by indorsee 
against indorser on bill of exchange acquired in due course, for 
value, and without notice, defendant pleading fraud in obtaining 
endorsement, alleging instrument was represented as being 



Digitized by VjOOQlC 



6 Formation of Simple Contracts 

guarantee only. Held for defendant indorser. Barring negligence r 
mind of signer must accompany signature. Even in absence of 
fraud, intent to make such a contract must exist. 

In both the mowing machine case and the blank promissory 
note case, intention is lacking. Negligence is present in the case 
of the blank note, inasmuch as A made fraud possible; but negli- 
gence is not present in the mowing machine case. Therefore the 
only difference in these cases is in the matter of negligence. But 
how far is negligence to be considered? The blank note is a 
case of pure negligence; there is no more of a contract here than 
in Foster v. Mackinon, but A is held liable to an Innocent third 
party, on this note on the theory of ESTOPPEL. Estoppel is a 
representation made with the intention that it shall be acted upon, 
and which is acted upon by some party to his injury unless the 
representation is made good. Here A would not be allowed to 
show his intention, because negligence is plain. Foster v. Macki- 
non lays down good law in the following statement, to-wit: "The 
Lord Chief Justice told the jury that, if the indorsement was 
not the defendant's signature, or if being his signature, it was 
obtained upon a fraudulent representation that it was a guar- 
antee, and the defendant signed it without knowing that it was 
a bill, and under the belief that it was a guarantee, and if the 
defendant was not guilty of any negligence in so signing the 
paper, the defendant was entitled to the verdict. * * * And 
it is invalid not merely on the ground of fraud, where fraud 
exists, but on the ground that the mind of the signer did not 
accompany the signature; in other words, that he never intended 
to sign and therefore in contemplation of law never did sign, 
the contract to which his name is appended." 

The general rule is that where a man signs an instrument 
and his mind does not follow his act, there is no contract (Foster 
v. McKinnon). 

In estoppel cases the contract is voidable in the hands of A, 
but when in the hands of an innocent third party for value, it is 
binding. As it is voidable only on account of fraud, it is not void- 
able in the hands of an innocent party for value, knowing nothing 
of the fraud. 

There are four elements in an ESTOPPEL: (1) Is that a 
representation is made by one person to another; (2) that repre- 
sentation is false; (3) that it is made with the intention that the 
other person shall act on it, and (4) that unless the representation 
is made good, i. e., unless the party making it is held to it, the 
other party will suffer damages through it. 

CASE: A, a blind man, receives an offer for his horse; his 
wife reads the offer to him, but reads it cow, instead of horse. 
A writes back, saying simply, "I accept your offer of such a date." 
Here the wife is agent for A, and as he is liable for the acts of 
his agent, he is held to the contract. There was no ambiguity 
here — a distinct offer and a distinct acceptance, hence intention 
cannot be gone into. Or if A had signed an instrument without 
having it read to him, he could be held on ground of negligence. 
Intentions of parties can only be judged by their expressions. 
Contracts are made up of intentions of parties AS EXPRESSED. 
When you have contract then, of course, there is no need for 
estoppel doctrines. An innocent purchaser gets a title when there 
is any vestige of title in the vendor. 

CASE: D has been doing business with a co-partnership, 
under the style of the Consumers' Ice Co., composed of A, B and 
C. D contracts with the co-partnership to deliver ice. The busi- 
ness is incorporated, but carried on under same name, A B and C 
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and others composing the corporation. D refuses to deliver ice to 
the corporation. Is there a contract? And is D liable? 

CASE: A goes to New York and orders a bill of goods, as 
agent for B in Boston; the goods are consigned to B. A calls for 
them, produces documents showing that he bought the goods for 
B. Express company delivers goods to A. Can consignor hold 
carrier liable ? Yes. If A had been empowered to buy goods for 
B (which was not the case here), that did not give him the 
right to receive goods for B. Also no one can appoint agent for B, 
or give grounds for his recognition as agent of B, but B. Carrier 
takes all risks to deliver goods to consignee, and had no right to 
recognize A as B's agent on evidence produced by A that he had 
brought the goods in New York. 

CASE: . A had been dealing for some time with B, a firm. 
C buys B's business and carries it on in same place and under same 
name. A, not knowing of the change, sends to the old address, 
an order for goods, addressed to the firm as usual. C gets the 
order, fills it with the same identical kind of goods that B had 
been furnishing to A, and the same goods that B would have sent. 
A refuses the goods. What are C's rights? See case of Con- 
sumers' Ice Co. v. Brewster & Co., decided in Appellate Division, 4 
Dept., July term, 1898. 

CASE : A is pregnant, and charges B with being the father of 
the child. Induced by this charge, B marries A, going through a 
regular marriage ceremony. But it turns out that B was not the 
father. Can the marriage be broken on this ground? Distinction 
between a de facto and a real contract. A de facto contract is one 
which in form is a contract, and a genuine contract, but which may 
be set aside by fraud. It is a voidable contract. 

Cundy v. Lindsay, 3 Appeal Cases, 459, p. 15: Action for con- 
version. Alfred Blenkarn by adopting the signature of Blenkiron 
& Co., and giving his address the same, induced Lindsay & Co. 
to supply him with goods of their manufacture under the belief 
that they were supplying Blenkiron & Co. Blenkarn sold some of 
these goods to the defendant. Held, that there was no contract 
between Lindsay & Co. and Blenkarn; no title passed to him. 
They never intended to deal with him; never had him in mind. 
They were only concerned with Blenkiron & Co., whose name he 
used. Having no title he could not convey any to the defendant. 

Cundy never intended to pass title to Blenkarn. The man 
Blenkarn never existed in Cundy's mind at all. Whether a title 
passes depends upon the intention of the parties. Two facts are 
necessary: It is necessary to have the intention on the part of the 
owner to give title to somebody, and -also an intention on the part 
of the vendee to receive, title. A man cannot be said to make a 
contract with a person with whom he does not intend to make a 
contract. In this case title never passed to Blenkarn because Lind- 
say never intended to pass any title to him, either under that name 
or under any other name. He had never seen or heard of any per- 
son answering to the description of Blenkarn. He never intended 
to pass title to him. He received a letter, but the letter purported 
to be signed by Blenkiron. There are many ways of identifying 
a man. The question here is whether the vendor identified Blenk- 
arn sufficiently to enable him to say that this was the man to 
whom he intended to pass title. 

CASE : A telephones to B ordering goods, and makes contract. 
B identifies him to be a party whom he knows. He turns out to 
be a different party and a swindler. Question: Does he intend 
to sell to the man whom he has identified, and with whom he is 
talking? It seems that he does. 

Stoddard v. Ham, 129 Mass. 383, p. 23: A goes to B and says 
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he wants to buy some goods. B thinks that A is buying for C and 
delivers them to A under that misapprehension. As a matter of 
fact A is not buying them for C, although he has frequently done 
so, and after A has obtained the goods, he sells them to C. Now 
B sues C for conversion. Held, title passed to A and C secured 
good title. No fraud, mutual mistake, or false representation of 
agency. Expressed intentions must govern in their absence. B in- 
tended to sell to the man who came to buy. You cannot say that 
A deceived B. A did nothing to induce B to sell by means of decep- 
tion. There was a contract. 

Edmunds v. Merchants' Des. Trans. Co., 135 Mass. 283, p. 26: 
Three actions in Tort, to recover value of goods delivered to de- 
fendant for transportation and by it delivered at destination to 
person alleged by the plaintiff not to be the consignee. It ap- 
peared a swindler represented himself to be a man of means and 
as buying for himself in two of the cases involved, while in the 
third he dealt with the consignor as agent for that party. Held: 
In the two cases where plaintiff dealt directly with the buyer, a de 
facto contract was. made; all of the elements of a sale were pres- 
ent and title passed. Fraud of buyer as to his financial ability 
made sale voidable only. In third case where plaintiff dealt with 
alleged agent of buyer and no agency existed, there was no inten- 
tion to pass title to said alleged agent and therefore defendant 
had no right to deliver goods to him. 

In the first two cases he intended to sell to the man be- 
fore him. In the third case he did not intend to sell to him, 
but to somebody else. The swindler did not get title because there 
was no intention to pass title to him on the part of vendor. 

CASE: A goes to C and falsely represents himself as the 
agent of B and offers to buy some goods for him. C believing 
him delivers goods and A sells them to D. What are the rights 
of C? He could recover the goods for he never intended to sell 
same to A, but to B; title never passed to A, who acted solely as 
B's agent in the first instance. 

Robertson v. Coleman, 141 Mass. 231, p. 28: Action on alleged 
contract to recover amount of check signed by defendants, payable 
to one Barney and endorsed by him to plaintiff. It appears this 
party representing himself to be a certain reputable man by the 
name of Barney, turned over a team of horses to the defendants 
to sell. Having sold the same, they gave the alleged Barney a 
check for the sale price and he in turn endorsed it to the plaintiff. 
Held for plaintiff. The name of a person is the verbal designation 
by which he is known, but the visible presence of a person affords 
•surer means of identifying him than his. name and here plaintiff 
made out this check intending thereby the person to whom they 
gave it. He had title and could assign his interest. 

The defendant intended, having satisfied himself as to the man 
who stood before him, to sell the horses for that man and having 
sold them he intended to give that man the proceeds and gave him 
the check, which he intended to make payable to him. The import- 
ant thing is that he intended that man to get the proceeds of the 
check and he did in getting the proceeds do what the writer in- 
tended he should. Title to the check passed to the plaintiff and 
the plaintiff could recover on it. 

CASE: A says that he was as wealthy as G. B sold goods 
to him on the strength of that assertion. Title passes. 

The deception which will prevent the inception of a contract is 
the kind of deception which will destroy the identity of one of the 
parties to the contract. This will prevent the mind from following 
the act or the expression of the will. When a man says that he is 
as rich as G, B is deceived. He is not deceived in such a way as 
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not to intend to deal with him. The intention is there, and the de- 
ception does not destroy that intention. In Cundy v. Lindsay the 
deception does destroy the intention to contract with the swindlers. 
In Foster v. McKinnon the suit was upon an indorsement. But 
there the deception was practiced upon the indorser, and that de- 
ception went to the root of the matter. His intention was to sign 
a guaranty and nothing else. It destroyed any intention to make 
that kind of a contract. 

There are two kinds of FRAUD in connection with contracts: 
(a) A kind of fraud in the presence of which title passes, called 
voidable contracts, and (b) a kind of fraud in the presence of which 
no title passes and no contract is made. THE TEST: Notwith- 
standing the fraud, did the vendor's or the other contracting 
party's mind follow the act? If you have that kind of fraud then 
a contract is made and title passes; but if you have the kind of 
fraud from which you can say that the defrauded party's mind did 
not follow the act, the contract can be set aside and title divested. 

A name is only a means of identification of a person; there 
are other means of identification, and some of them, such as sight 
and hearing, are better than a name (Edmunds v. Mdt. Co.). 

At Common Law the holder of paper had recourse against in- 
dorsers in the reverse order of their- signing; but this is governed 
by statute in the different states; in New York holder may elect to 
sue any or all. 

Where a contract is made by a party whose mind did not fol- 
low the act, the contract is not enforcible in the hands of anybody; 
neither the original party nor an innocent purchaser for value (ex- 
cept where negligence works estoppel). This proposition seems 
to conflict with the statement that one can not inquire into abstract 
intentions, but practically in a case of this sort you will find one 
of two things, fraud, which will show the mind did not follow the 
act; or negligence, 56 N. Y. 139; 2 Wallace 110; Boulton v. Jones, 
Keener's Cases 187; Watkins v. R., 10 Q. B. Div. 178 (auto case — 
special limitations held binding); Henderson v. Stephenson, 2 
Scotch Appeal cases 470: Harris v. Great Western, 1 Q. B. Div. 
515; Park v. Southeastern Ry. Co., 15 or 5 Comm. PL Div. 1. 

In. a court of law there is a good contract in Stoddard v. Ham; 
but how in a court of equity? In a case where passive fraud may 
arise equity says there is fraud (Smith v. Hughes, 6 Q. B. Div. 
587-597). 

Boylan v. Hot Springs Railroad Co., 132 U. S. 146, p. 30: As- 
sumpsit for damages against railroad company for ejectment from 
train, conductor having refused to receive unstamped ticket con- 
taining provision to effect that stamping was condition precedent 
and that ticket should be void unless all conditions thereof were 
fully complied with. Plaintiff alleged he knew nothing of any 
such conditions, although they were on the ticket. Held, judg- 
ment for defendant. Plaintiff bound by conditions in contract 
whether he knew of them or not, he having assented to the con- 
tract by signing it. Not having complied with conditions for 
which he was ejected he cannot recover for such ejectment. 

Fonseca v. Cunard Steamship Co., 153 Mass. 553, p. 35: Ac- 
tion in contract, with count in Tort, to recover damages to plain- 
tiff's baggage, "Passenger's Contract Ticket" containing provision 
exempting defendant of liability. Lower Court gave verdict for 
plaintiff on ground of lack of assent by him to said condition. 
Held, judgment for defendant. Ticket purported to be a contract 
and was such that passenger should have understood that all con- 
ditions thereof would bind. Even if he failed to read it, his ac- 
ceptance was equivalent to express assent, hence binding. 

CASE: A takes clothes to Chinese Laundry and receives a 
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check in Chinese Characters; one of the provisions in that writing 
is that the laundry will not be held liable for loss or damage to 
clothes under certain conditions; clothes are lost or damaged under 
those conditions. What are A's rights? 

CASE: (Dodd's Express Co. case) Plaintiff was sitting in a 
dimly lighted car; express agent came through car asking for 
baggage; plaintiff gave him baggage check; agent scribbled on a 
small pad and handed it to plaintiff; at the top of this (what pur- 
ported to be a receipt, as held at trial) was a statement in large 
letters that the company carried baggage; at the bottom of the 
slip in small letters were conditions, similar to those in the 
Chinese laundry case. Accident ensued. Can plaintiff recover? 

CASE: Plaintiff took goods to Grand Central Depot for ship- 
ment; delivered goods and received a bill of lading (the company's 
ordinary bill of lading) ; on its face was the ordinary receipt, on the 
back were a lot of conditions on which goods were received by the 
company for transportation; among them was one relieving com- 
pany from liability in case of loss or damage under certain circum- 
stances. Loss or damage ensued. Plaintiff's rights? 

Plaintiff did not read instrument at the time of receiving it 
in any of these cases. In Dodd's Express Co. case, plaintiff was 
allowed to recover; he was not bound by the terms of that receipt; 
it did not purport to be a contract; was not (at that time, although 
would be decided differently now) understood to be a contract by 
men in general and the community. In bill of lading case, plain- 
tiff was bound, because the bill of lading was a contract and al- 
ways had been so considered by people generally. Both New York 
cases 

Express Receipt; 45 N. Y. 234, Similar, 75 N. Y. 329. In latter 
there was on face a statement that it was a contract, Court did not 

look upon it in that light. In 31 N. Y. 661, the Court held 

that in the case of a bill of lading, the man taking it must know 
it is a contract, and therefore he is bound by whatever it stipulates. 
The time will come when this distinction will no longer be made. 
The Illinois Court takes it precisely opposite to the New York 

Court. There a bill of lading is a receipt. Elmore v. 

Sands, 54 N. Y. 512; case of ticket with statement "good for this 
day only," plaintiff presents it two days later. Is rejected. Sues 
and is non-suited. 5 Ellis v. Blackborne 860. 

CASE: A wants to store his automobile and takes a receipt 
for it and the receipt has prominently printed on the face of it, 
"the conditions of storage are printed on the back and also are 
hung up in the garage." He did not read either, but through the 
negligence of the owners the garage burns, and upon looking at 
his supposed receipt it stated the garage owners were not liable 
in such cases. Would you allow him to recover? 

When one takes a ticket from a railroad company in payment 
of fare, is the instrument a voucher or a contract, regardless of 
the conditions printed thereon? Henderson v. S. (steam- 
ship case); Court said plaintiff could recover, because the special 
condition limiting the liability of the defendant had not REASON- 
ABLY been brought to the notice of the plaintiff. In Wat- 
kins v. R., Court said plaintiff could not recover, because on the 
face of the receipt he was referred to the regulations which were 
hanging up on the premises, and a reasonable man could not but 
be put upon his inquiry, the same as if an agent of the company 

had said to plaintiff, "Read this." In Harris v. Great 

Western (baggage case) you have a case upon the same 'theory, 
turning upon the question whether the regulations exempting the 
defendant had been reasonably brought to plaintiff's notice. Court 
said they had been. 
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CASE: A ticket bound in a book was purchased. On the inside 
of the first cover are the stipulations in case of liability. A buys 
one of these tickets, and is injured and sues, and his defense is 
that on the first cover are the stipulations, but that he never did 
have his attention brought to them. Should he recover ? Parke v. 
Ry. held, statement on the inside of cover of coupon book was the 
same as if printed on the face of the ticket. 

There are two classes of cases here, (1) dealing with carriers; 
and (2) those consisting of warehousemen, bailees or repositaries 
of any kind. Distinction: As to the matter of contract, there is no 
difference between these two classes on the question of exemption 
from liability. But the first class of cases deals with a quasi- 
public class of persons, common carriers, and the law affecting 
their rights and liabilities is built up upon their character as such 
quasi-public persons. A common carrier is bound to carry for anyone 
who offers the proper fee. The laundryman can wash for A or 
refuse to wash for A; or he can wash for A and refuse to wash 
for B. A common carrier cannot make such discrimination. And 
because of the obligation, the law allows the common carrier to 
limit its liability in certain instances and under certain circum- 
stances. How far it can limit its liability is a question taken up 
in the common carrier course, and the greater part of the course 
is taken up with answering this question. 

The liability of common carriers at common law as to the 
transportation of goods or passengers, differed in this: Liability 
with reference to transportation of goods was an absolute law 
for their safe carriage and delivery; whereas their liability with 
reference to passengers at common law was not an absolute lia- 
bility for their safe carriage, but was a liability for the exercise of 
the highest degree of care. 

The question in all these cases as far as we are concerned, 
is, how far has the common carrier, by making a special contract 
with the passenger or the shipper, limited his common law lia- 
bility? If there is no special contract between the common car- 
rier and the passenger or shipper, the common carrier is under the 
common law liability; but in all these cases the defense is on the 
ground that there was a special contract, and the whole question 
then turns upon whether the defendant can prove there was a 
contract. In none of these cases did plaintiff know the terms lim- 
iting the liability. Shall he be bound nevertheless? 

The decisions on this question may be grouped under these 
three heads: (1) Did the party taking the ticket or other paper or 
instrument understand when he took it that it was a contract which he 
was taking? (2) If he didn't understand it was a contract which 
he was taking, zvas he put reasonably upon inquiry as to whether it 
was a contract or not? (3) If he didn't know from what he ob- 
served himself that it was a contract and was not put reasonably 
upon inquiry, third, were reasonable means used by the other party to 
put him upon inquiry? 

If you answer any of these questions in the affirmative the 
cases hold that the party taking the document is bound by its 
terms, the principle in all of them being practically the same — 
that, although he did not know what was in them, if he knew it 
was a contract or was put reasonably upon inquiry then his atti- 
tude of mind is that "I don't care what is in it, I assent to it," 
and he will be bound by it. For example, in the laundry case, did 
A think from any means that he was taking a contract in that 
slip of paper or did he think he was simply taking a receipt for 
his clothes. Now if he only reasonably understood that he was 
taking a receipt he was not bound, but if, on the other hand, as a 
reasonable man, he understood it was a contract he is bound to it' 
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He was not obliged to take it either. See 10 Q. B. 178. See Har- 
vard Law Review No. 1, on question whether a railroad ticket is 
a contract or a receipt or merely a license. The above principle 
decides the cases however. 

The express company case is reported in 43 N. Y. 264, Blos- 
som v. Dodds Express Co. Court said instrument took the form of 
a receipt and one receiving it had the right to regard it as a 
receipt and a reasonable man would not be put upon his inquiry. 
The bill of lading case, 75 N. Y. 329, Court said the bill of lading 
was an instrument everybody understands to be a contract, and 
plaintiff is bound whether he reads it or not. The New York 
courts have veered around on the expressman's receipt now and 
hold it a contract. 54 N. Y. 512. 

Where the question is one of the substantive law, the law of 
the place governs; where it is a question of procedure, the law of 
the jurisdiction where the action is brought governs; the law of 
the forum. 

CASE: Railroad company having advertisement in its time 
tables that a train would start at 9 a. m. A bought a ticket ex- 
pecting to take this train which would bring him to his destina- 
tion just in time for an important engagement. This train had 
been taken off the day before by the company. A lost his ap- 
pointment and by that, $5,000. Has he a right of action against 
the railroad company? Was their notice in the time table an 
offer? 

CASE: Wannamaker advertises that he will sell a limited 
number of brass bedsteads for $50. When A applies for one he is 
informed they will not be sold for such a price. Is there a dis- 
tinction between such a case and the above railroad case, and will 
either party recover? 

CASE: Two jugglers at a performance doing what is called the 
box trick, locking a man in a box and when the box is opened he 
has disappeared, offered from the stage to pay $100 to the man 
who would come upon the stage and explain the trick. A goes up 
and explains it. Is he entitled to the money? 

CASE: Statement on the wrapper of a patent medicine bot- 
tle that the company will pay to any one who has taken the medi- 
cine as prescribed and is not cured $25. A took the dope and was 
not cured. Is he entitled to the money? 

It has been said of the time table case that the time tables 
published by a railroad are offers to anybody who might buy a 
ticket reiving upon the time table for the train he takes. The 
case J. v. Great Northern 5 Ellis & B. 860 does not decide this. It 
is substantially as the above case. Two of the judges said that 
the plaintiff should be allowed to recover in a Tort action for de- 
ceit; false representation. Not that there was a contract, but that 
there was the fraud of deceit upon which they allowed the plain- 
tiff to recover. This case has been the cause of much misunder- 
standing and it is misleading. The Lazv is now that the railroad 
time tables are not offers but advertisements to induce offers as 
Wannamaker's advertisement. The customer makes the offers, 
not the statements in the newspapers. It happened to be held in 
the Juggler case above, that the man was allowed to recover, the 
Court said there was an offer there and it was accepted. 

In most cases of patent medicine it has been held there can 
be no recovery for the reason that the kind of statement upon the 
the label does not mean an offer, it is merely an advertisement. 
They never had an intention to make a contract about it. How 
can these be reconciled? They cannot upon questions of law; 
they are questions of fact. It is merely a question of intention 
in all of them. They are offers if the party intended to make an 
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offer, if he did not intend to, they are not. Can you say from 
what has been said that they intend to make an offer? In adver- 
tisements it is clear they intend customers to make an offer to 
them. 

CASE: If the plaintiff in Stoddard v. Ham supposed that 
Leanord was buying the bricks for the defendant and Leanord 
had known that the plaintiff supposed that he was doing so, could 
he accept that offer intending to buy them for himself bind the 
plaintiff to a contract to sell them? Answer: If an offer was 
made to Leanord which he knew had been made in his capacity 
as agent and he knew he had no right to act as agent, he would 
not have a right to accept. 

CASE: A and B are bargaining for the sale of some oats. 
The one believes them to be old and the other knows they are new. 
What effect would B's knowledge that A was deceiving himself in 
the negotiations have upon the inception of a contract? 

The three principle cases on this are: 

<1) Where B deceives himself simply thinking the oats are 
old when they are new. (2) Where B, the vendor, knows that A 
is thinking that the oats are old when they are new. (3) Where 
A thinks that B' is representing them to be old oats in the lan- 
guage he is using and where B knows that A is thinking that. 

These three cases should be considered (1) as a court of law 
would consider them and (2) as a court of equity would consider 
them. 

In the first case, the court of law would say it is none of 
B's business to try to find out what is in A's mind; he may take 
his expressions. If A deceives himself that is none of B's business. 

In the second case, the court of law would say there was no 
duty upon him to look after A's interests as well as his own as 
long as he doesn't make any representations either by act or word 
to mislead him. 

And so in the third case also. 

A court of equity would treat the first two cases as a court of 
law would. But it has been intimated in a case by dictum that 
if A considered that B was representing to him by his acts or 
words that the oats were old, when in fact they were new, and B 
knew that, that a court of equity might set that contract aside on 
the ground that it would be unconscionable. There is no need of 
equity here, however, is the opinion of some. 

(c) Necessity of Communication of Offer and Acceptance. 

CASE: Suppose A makes an offer to B on the 12th of the 
month, and he says to B "this offer to remain open till the 16th," 
and B says "I shall consider it." On the 16th B has not finished 
considering it and writes to A and asks for "a little more time on 
that offer." A writes "extending it to the 24th." B, thinking he 
would do this, that is, extend the offer, writes to A accepting the 
offer before he has received the second letter, they having passed 
in the mail. Did he accept an offer by his letter? 

CASE: A writes to B in Boston at 4 o'clock, saying his offer 
must be accepted by 5 o'clock of the same day. B gets the letter 
the next morning and at once telegraphs his acceptance.- Is A 
bound? At 10 o'clock the next morning (or whenever B gets the 
letter) is there an offer to be accepted? Is there an offer be- 
tween 4 and 5 o'clock before B gets the letter? Answer: A man 
is not obliged to make an offer, and when he does make one he 
has absolute control over it until it is received by the offeree and 
accepted. If a man makes an offer which it will be impossible for 
the offeree to accept he merely does a foolish thing. 

Tinn v. Hoffman & Co., 29 L. T. R., N. S. 271, p. 53: Action to 
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recover damages for breach of alleged contract, where plaintiff at- 
tempted to accept an offer after its time limit had expired and 
after replying to it varying its terms, plaintiff alleging a counter 
offer to his reply was same as and renewed original offer, and 
further that his acceptance having crossed in mail said counter 
offer thereby made valid contract. Held for defendant. No single 
offer was accepted in terms, hence no contract. Further (a) after 
the expiration of the time limit set on an offer, the offer is dead 
and a repetition or renewal in same terms is a new offer, (b) A 
reply varying the terms of an offer is a rejection and puts an end 
to the offer. Acceptance must be absolute, (c) Letters contain- 
ing offers or promises crossing in the mail cannot make an offer 
and an acceptance. 

Tinn v. Hoffman establishes three propositions of law: (1) It 
determines the proposition that cross-offers cannot constitute a 
contract for the reason that a contract consists not merely in a 
meeting of the minds, but in a meeting of the minds on and to 
the terms of the offer, or a meeting of the minds as expressed 
between the parties. (2) An offeree by varying the terms of an 
offer rejects it. An offeree if he intends to accept cannot vary 
the terms of the offer in any particular, which means that an 
offer must be accepted, if at all, according to its terms. A coun- 
ter offer is a rejection of the other offer thereby putting an end 
to it. (3) When there is a. time limit contained in the offer itself, 
the offer expires and ceases to be an offer at the expiration of 
that time unless it has been in the meanwhile accepted. An offer 
having expired it cannot be reopened by either or both parties re- 
ferring to it afterward. The offer must be made anew to be ef- 
fective. So his supposed intention in making a renewal of the of- 
fer was to make a new offer. And when B sent his letter before he 
had received the new offer he tried to accept something which he 
didn't have. An offer can, of course, be withdrawn by the offeror 
because it is entirely within his control until accepted by the 
offeree. 

When does an offer begin? When the offeror determines 
upon writing the letter; when he does write it; when he mails 
it, or when it is received? 

CASE : A dealer in cultivators sells out his business in Bos- 
ton, agreeing not to sell cultivators afterward in the State of 
Massachusetts. He keeps on hand a few cultivators, and some 
time afterward sends an agent with a letter offering to sell them. 
Before the agent delivers the letter, he is stopped by a telegram, 
saying to destroy the letter. Was there ever an offer? Did the 
man break his covenant not again to sell or offer for sale culti- 
vators within the state? Answer: It is necessary for an offer to 
be communicated to the offeree to constitute an offer. It is not 
an offer from the moment it is conceived, or mailed or telegram 
is sent. 

Can two parties make a contract about something which did 
not exist? Does a contract need a subject matter? 

CASE: A had a load of corn coming across the Pacific and 
he negotiated with B about it and offered it .to him and B accepted 
his offer, and the vessel containing the grain was becalmed in the 
Japan current and the corn was reduced to mere mush. The vessel 
arrived and B said he would not take the cargo. He claimed he 
bought corn. A sued B for the purchase price. Could he recover? 

CASE: A agrees with B to supply a certain amount of yellow 
pine lumber and B agrees to pay a certain price. A tried to get 
the lumber and could not secure a foot. Would you allow B to 
bring an action? 

CASE: A agrees to sell to B his crop of corn to be grown 
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on Lot X next summer. There is no subject matter, is there a 
contract? 

CASE: Same facts as above, but after the corn has sprouted 
frost destroys the crop. Would A be held? No. There is a con- 
tract, but in the last case A mi?ht put up as a defense, impossi- 
bility to perform through an act of God. 

The case of the corn (first case) was a case which is some- 
times called a case of mutual mistake. You may call it such. It 
was a mutual mistake about the existence of the subject matter 
of the contract. You cannot have a contract which is concerned 
with a subject matter assumed to exist by both parties when in 
fact it does not exist. It is an indispensable element of a contract 
that it have a subject matter. Here both parties were mistaken in 
good faith as to the existence of the subject matter of the contract. 
The Court held that no contract came into existence because for a 
meeting of the minds it was necessarily implied as a condition of 
the contract that the subject matter should be in existence. The 
case is reported in 5 House of Lords decisions 674. 

Of course it doesn't excuse one of the parties to a contract 
that he alone is mistaken about the existence of, or his ability to 
obtain the subject matter of the contract; that is his look out; 
that is his obligation which he assumes and in the Lumber case 
A would be liable for his breach. Similarly, if he contracted to 
deliver a thing which never had an existence he would nevertheless 
be bound. 

Impossibility to nerform is no excuse under the ordinary con- 
tract. There are exceptions to this, which will be taken up later. 
One of these is when performance is prevented through an act 
of God. 

Newcomb v. De Roos, 2 Ellis & Ellis 271, p. 72: Action on 
debt, where order for work was given from London and order was 
received and work done in Stamford, under jurisdiction of another 
court. Defendant alleges whole cause of action didn't arise under 
jurisdiction of Stamford Court, therefore summons therefrom 
wrongfully issued and asks restraining order. Held, order denied. 
Contract was made in district where order was received and ac- 
cepted. 

Taylor v. Jones, 1 C. P. 87, p. 74: Action in Mayor's Court for 
price of goods sold. Order mailed in London to Southwark in an- 
other jurisdiction. No letter of acceptance was sent, but goods 
were sent to London and there delivered to offeror. Question is, 
has London City Court jurisdiction. Held it had. Delivery in the 
city was the acceptance. If letter of acceptance had been mailed 
in Southwark, acceptance would have occurred there. 

Cowan v. O'Connor, 20 Q. B. 640, p. 80: Action in Mayor's 
Court for money received by agent to wager. Telegram sent by 
principal from outside jurisdiction and reply by agent from juris- 
diction. Held, court had jurisdiction, as telegram making offer 
speaks when delivered, but telegram accepting speaks when dis- 
patched, which was in the city. 

Adams v. Lindsell, 1 Barnewell & Alderson 681, p. 93: Action 
for damages for non-delivery of wool, offer of which by mail was 
misdirected by defendant and acceptance of offer therefore arriving 
after wool was sold to third party. Lower court found verdict for 
plaintiff; rule for new trial on prround of no binding contract. 
Held: Rule discharged. Mailing of letter of acceptance completed 
contract. 

The point in the four cases of Newcomb v. De Roos, p. 72; 
Taylor v. Jones, p. 74; Evans v. Nicholson, p. 75, and Cowan v. 
O'Connor, p. 80, is this: 

They all rest back except the first case, Newcomb v. De Roos, 
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upon what the Court says the holding in Adams v. Lindsell was: 
Considering themselves bound by authority they say they must 
say that a letter of acceptance speaks as from the time it is 
mailed. Now there is not the slightest reason for invoking any 
such doctrine to decide these cases. The same conclusion could 
have been reached without going into such an imaginary doctrine. 
Of course there is no contract until an offer is accepted and stat- 
utes with which these cases were concerned were simply such as 
that the courts should have jurisdiction only when the contract 
arose within their jurisdictions. Now you take the case of Tay- 
lor v. Jones. The goods were delivered in the city. No contract 
until that time, offer contemplating a unilateral contract. Con- 
tract arose in the city and that was sufficient to sustain juris- • 
diction. 

In Evans v. Nicholson the suit was for an account stated. Such 
a suit is where two parties have had dealings, money obligations 
have arisen and thev get together either by letter or personally 
and go over their accounts and they agree that one of them owes 
the other so much money; that is an account stated. And the 
cause of action upon this is based upon the admission by the one 
that he owes the other so much money and the consideration is 
their mutual dealings and mutual statements, and, therefore, an 
account stated must be just what it indicates, an admission by 
one party that upon their account there is so much money due 
from him to the other party. Whatever you can say of the offer 
and acceptance, there can be no account stated until it is admitted 
to the other party, until it is communicated and known. 

In these cases, the Court says that by the posting of the letter 
the defendant had stated an account to the plaintiff at that mo- 
ment; it was not necessary to go into that doctrine because the 
letter was received by the plaintiff in the city and that gave 
jurisdiction to the Court. Yet it goes into the various Dunlop v. 
Higgins doctrines, referred to hereafter. 

Now all the arguments, unnecessary to the decision, however, 
are there and thev all rest back upon one case, Adams v. Lindsell, 
and what we must notice in these cases referring to the offer, is 
that if the decision in Adams v. Lindsell is sound or not, they all 
go that way with it. It must be true that what is true about an 
offer is true about an acceptance as Archibold, J., says. If 
Adams v. Lindsell is sound then there is a good basis for these 
unnecessary arguments in reference to the offers in these cases. 
If Adams v. Lindsell is not sound, then they must be unsound. 

CASE: Where A writes a letter to B and says, "I will sell 
you my house for $12,000, and unless I hear from you by noon to- 
morrow, I shall consider you have accepted my offer." When B 
received this letter he put it in his waste basket and thought no 
more about it. Is there a contract? 

CASE : Suppose A says to B, "I am going to build a fence be- 
tween our two places and when I finish you may pay me for half 
of the cost." B says nothing, but makes up his mind that if he 
doesn't like the fence he will sue A for trespass. When A has 
put up the fence, which cost $200, he demands $100 from B, who 
says, "now, while I rather like the fence and you may allow it 
to stay there, yet I will not pay you for it by any means." Is 
there a contract upon which A can sue? 

CASE: You subscribe for a periodical for a year, and the 
last three months a notice is placed on the paper that "Unless we 
hear from you before the termination of your present subscription 
we shall consider you wish to subscribe for another year and will 
send the paper." You say nothing and they send the paper to 
you. Will you have to pay for it? Is there a contract? 
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CASE: A takes to your house and leaves three barrels 
of flour on your step with a notice that "Unless you return these 
by to-morrow I shall consider you will contract to pay for them." 
Contract? 

CASE: A writes to B and says, "You may make me an offer 
for my horse, and if you do not hear from me within ten days 
to the contrary you may consider your offer accepted." He makes 
the offer and does not hear from A for ten days. Is there a 
contract ? 

CASE: A writes to B making an offer to sell a horse. B 
answers, "Your offer received, unless you hear from me to the con- 
trary within ten days, you may consider that I have accepted the 
offer." Is there a contract? 

CASE: A wrote a letter to B and described his automobile 
and says, "I offer you this auto for $1,000. If you will hang a 
red lantern out of your window to-nierht I will know you do not 
wish the auto. Otherwise I will take it you accept my offer." B 
did nothing. Contract? 

CASE: Where A said to B, "I offer to sell you my house for 
$2,000 and I would like you to communicate with me in regard to 
your acceptance within a week." B says, "I will consider it and 
if you do not hear from me within a week you will know I have 
accepted." Before that time he is put in jail and cannot com- 
municate with any one and makes up his mind not to accept the 
contract. Is there a contract? . 

CASE : Same facts as .' bove exceot B is not thrown into jail, 
but an accident happens to him and he is taken to a hospital and 
he forgets all about the offer until ten days have lapsed. Con- 
tract? Yes. 

CASE: A having written that offer to B, B writes an answer, 
(he having suggested that unless A heard from him within a week 
he would accept), which answer was a rejection of the offer, and 
gives it to C to take to A, but C doesn't take it. Contract? Yes. 
CASE: A goes home and finds B has half -painted his house a 
new color and stands and looks on in amazement while B goes on 
painting and he thinks if he does stop him now he will have to 
spend some money on the house and that it is best to let him go 
on and he does, and then B sends A a bill. Contract? (Not on 
principle, but by Day v. Caton). 

CASE: A sees a man come in front of house and begin shov- 
eling snow away and allows him to continue. Contract? Same 
as above. 

CASE: If A and B talking together, A having made an offer 
to B to sell his house, agree together that B's keeping silence for 
three days would indicate his acceptance of the offer and he kept 
his agreement would there be a contract? Does this not convey 
the mind of the offeree to the mind of the offeror? 

Felthouse v. Bindley, 11 C. B. 868, p. 82: Action for conversion 
of horse sold by auctioneer. It appears offer was made for this 
horse by one selling it, offeror stating: "If I hear no more, I con- 
sider the horse mine." Hearing nothing he sold it as his horse. 
Court held for plaintiff, owner of horse. Offeror can't force of- 
feree to answer, or failing, have contract bind him. Minds had 
not met and owner had not accepted, although he had made up his 
mind to accept the offer. 

Felthouse v. Bindley, is good law everywhere, that one 
man cannot impose upon another man the duty of breaking silence 
if he does not wish to be bound in a contract. No man can so far 
have control of the other man's will as to compel him to break 
silence in order to keep out of a contract. The second reason for 
it is that A's saying to B that, "your silence will indicate assent, 7 ' 

B 



Digitized by VjOOQlC 



18 Formation of Simple Contracts 

doesn't make it so, even after A had said that to B, unless B con- 
sented to that method of acceptance; his silence may indicate any 
one of a hundred things. 

Day v. Caton, 119 Mass. 513, p. 86: Assumpsit to recover one- 
half the value of party wall erected by the plaintiff without ex- 
press agreement with the defendant, but defendant having knowl- 
edge of the act, its effect on his land and plaintiff's expectation 
of pay. Held for plaintiff. Knowledge, with acts of defendant, 
implied acceptance and agreement to pay. Circumstances of each 
case of this sort determine existence or non-existence of consent. 
(N. B. Quasi-contract action should have been allowed only.) 

Hobbs v. Massasoit Whip Co., 158 Mass. 194, p. 89: Contract 
action to recover payment for eel-skins sent to and retained by 
the defendant, but of which no express acceptance or rejection was 
made. Held, for plaintiff. There was a standing offer by plaintiff 
to defendant. Conduct of defendant on receipt of skins was such 
that acceptance or assent was implied, whatever defendant's state 
of mind was. Past dealings between parties warranted implication 
of acceptance here. 

Now Day v. Caton, seems to be entirely inconsistent 
with the doctrine of felthouse v. Bindley. All you have in Day 
v. Caton is exactly what you have in principle in Felthouse v. 
Bindley. An offeror saying to the offeree, "I am going to build 
this wall, and unless you stop me or say something to the contrary, 
I shall consider that you agree to pay for half of it," and B's 
keeping silence. That is just what you had in Felthouse v. Bind- 
ley and the Court in Day v. Caton made a contract out of such 
silence. Day v. Caton is, however, also law, and the way it is dis- 
tinguished is this, that an implied contract arose in that case be- 
cause, whereas, in the ordinary case there is no duty upon a man 
to break silence when an offer is made him, in that case, there 
were such surrounding circumstances, whatever they may be, prior 
conversations of the parties, some prior negotiations about the 
advisability of building the wall, etc., which would indicate to the 
plaintiff an offer from the defendant to the plaintiff, that it was 
agreed that if a wall were started and the defendant did not 
object, his silence would indicate assent. Now if the parties had 
really agreed to that, there would have been a contract, but there 
is nothing of that sort in the case; that is the trouble with the 
doctrine. There is nothing to show that the defendant agreed that 
his silence should constitute acceptance or assent. In Masso- 
soitt Whip Co. v. Hobbs, on p. 91, Holmes, who said there was a 
contract in that case, would have said in Day v. Caton that there 
was no contract. There he would not impose upon the defendant 
the duty of breaking silence. 

However, where you have that kind of a state of facts that 
the jury could infer from the acts or conversations of the parties 
that they both understood that silence of the defendant should in- 
dicate assent to the proposition, then there would be a contract; 
there is no difficulty in this kind of a rule of law, the difficulty 
is where to apply the rule. In Hobbs v. Massosoitt Whip Co., 
the plaintiff had sent to the defendant repeatedly, eel skins 
such as these, and it had come to be the established prac- 
tice between them that if the skins were sent by the plaintiff and 
the defendant received them and made no objection to them within 
a reasonable time, they were accepted and paid for. That became 
the settled agreement between the parties, that the receipt of the 
skins and silence would indicate assent to the offer of the lot of 
skins; that is the reason why in this particular case the silence 
of the defendant indicated assent, because that was the practice 
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agreed upon between the parties. That distinguishes the case from 
both Day v. Caton and Felthouse v. Bindley. 

Silence may indicate acceptance of the offer; it is just as 
significant as any other means to the mind of the offeror. What 
the offeror asks for in his offer is that the offeree shall assent to 
the terms of the offer, that is all that he asks for; for a contract 
all that is needed is that the minds of the parties meet as ex- 
pressed between them, and a man may express his mind as well 
by silence as in any other way; as well by silence as by overt act. 
But that must be agreed upon between the parties as the signal 
of assent. It would not do for one to impose that upon the other, 
but if the offeree says to the offeror, "My silence shall constitute 
assent to you," it does just as if he said any overt act should. 
It is just as good a signal of the state of mind of the offeree as 
any other. Now as a contract is made up of the expressions of the 
parties and not abstract intentions that may occur by mistake as 
well as not, for if B reads $8,000 for $9,000 and assents to the 
terms of the offer as he sees it, he is bound, notwithstanding the 
mistake. Therefore, in the above cases where mistakes or acci- 
dents prevented B from breaking silence after he had agreed his 
silence should constitute assent, he would be bound nevertheless. 
So that if B said that if he kept silence for three days and that 
would indicate assent to the offer, and he is put in jail, his silence 
will indicate assent just the same. 

CASE: A writes an offer to B and B opens the letter in the 
presence of C, to whom he states he will accept it, but he never 
writes A. C later tells A that he heard B assent. Contract? No. 
Communication to or by unauthorized third party will not complete 
the contract. 

CASE: A says to B, "I'll sell you a thousand barrels of flour 
at $5 per barrel. If you agree to buy the thousand barrels at 
that price you should cosimuincate your acceptance of the offer 
by hanging a red light outside of your house." A fails to see the 
light, although B hung it out. Is there a contract? 

CASE: A says to B, "I will sell you 100 barrels of flour at 
$5 a barrel if you will promise to pay $5 a barrel for the flour 
and you may indicate your assent by going into your room and 
tossing up a penny with no one present," and B does this. Con- 
tract? No, he asks for a promise but gets none. No communica- 
tion in such a case/ 

CASE: Where A says to B, "You may assent to my offer by 
going to a notary public and signing an affidavit that you do so 
and put this in your desk." Assume the offer to be as in the 
previous case. Contract? 

In connection with the subscription case supra, your silence 
coupled with the reading of the paper without knowledge on the 
part of the company and when you have not agreed that your 
silence shall constitute acceptance amounts to nothing. Even if 
you had agreed that your reading the paper would constitute your 
acceptance, it would not do so unless the company saw you do it 
just the same as the throwing up of a penny in your room with 
no one present. It will not constitute a contract, but it has been 
held that if B read the paper in the second year perhaps he would 
be held not in contract, but in quasi-contract. It is a very doubt- 
ful decision for the reason that you can hardly say that B has re- 
ceived a benefit if A chooses to litter up the house with a maga- 
zine that he doesn't want. It would seem that the least he could 
.get out of it would be to read it. So that in this case the only 
remedy which tin company could have would be in quasi-contract 
and that would be difficult. Of course, you have an entirely dif- 
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ferent case where a publishing company does as they frequently 
do, put into the original contract a stipulation that if at the end 
of the subscription period the subscriber doesn't notify the com- 
pany that he does not wish the magazine he will be considered 
to promise for another year. Where that is made a part of the 
original contract it is binding for the reason that his silence at 
a certain period shall indicate his promise. In a number of states 
the publishing companies have gotten over the difficulty of not 
being able to recover in the first case by having statutes passed 
providing for just such cases. It is absurd that such statutes 
should be passed just for their benefit, to enable them to force 
contracts upon people. These statutes are to the effect that 
where a notice is printed on the paper that unless the company 
hears from the subscriber to the contrary it will consider he has 
subscribed for another period. But it shows that the publishing 
companies had become convinced there was no use getting en- 
forced what they called contracts without such a statute. 

Adams v. Lindsell, 1 Barnewell & Alderson 681, p. 93: Action 
for damages for non-delivery of wool, offer of which by mail was 
misdirected by defendant and acceptance of offer therefore arriv- 
ing after wool was sold to third party. Lower court found verdict 
for plaintiff; rule for new trial on ground of no binding contract. 
Held, rule discharged. Mailing of letter of acceptance completed 
contract 

McCulloch v. The Eagle Ins. Co.. 1 Pickering 278 (Mass.), p. 
95: Assumpsit to recover insurance on cargo, where defendant on 
January 1st mailed offer to insure, on January 2nd mailed can- 
cellation of offer and plaintiff on January 3rd before receiving 
cancellation, mailed acceptance. Held for defendant. Offer of de- 
fendant was not accepted until acceptance was received by defend- 
ant and was therefore open to cancellation until such receipt. 

CASE: Suppose you receive an offer to-day offering to sell 
you 15 crates of oranges, the letter being postmarked California 
and dated a year ago and the letter stated you must send your ac- 
ceptance by return mail and you send it immediately upon receipt 
and it reached the offeror. Do you think there would be a con- 
tract? Suppose the offer had been for a specific lot of oranges? 
Do you think a man would be sensible in accepting an offer for 
oranges a year old ? Would it be reasonable for one to assume 
that he should think the offer was open for a 'year and that A in- 
tended to have it open for a year? If you knew he did not intend 
it to be open could you accept it? Does the intention to have it 
open for such and such a length of time have anything to do 
with it? 

In Adams v. Lindsell, how long do you think the offeror 
intended this offer to be open? Do you think that Adams thought 
it had come to him in due course of post ? And that the defendant 
wanted a return by return post? Now when he got this offer do 
you think he had a right to assume that the offeror intended it 
to be open that long? Now should an offer be extended longer 
than the offeror intends it to be because a man misdirects the 
letter? Suppose you received an offer and the party making the 
offer says this offer shall remain open until September 4th and 
misdirected the letter and it reached you on the 5th, could you 
have accepted it? 

It is certain that no matter how great the fault or negli- 
gence of the offeror, the offer will not be extended beyond the 
time limit originally intended by the offeror. If in this case it is 
perfectly clear that the defendant, when he sent the letter, in- 
tended the offer to be open for just the time for a letter to travel 
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to the offeree and his letter to return, subject to usual delay, that 
is, of missing a mail or two, if that is what is to be termed the de- 
fendant's intention, would you think that his misdirecting the 
letter would extend that offer? No. 

As to the question of what would be done in Massachusetts 
about Adams v. Lindsell it is suggested that they would have 
found the same, but upon the ground that the offeree, as a reason- 
able man, should consider the offer still open. 

CASE: A, in Boston, writes to B, in New York; dates letter 
the 30th. Owing to delay in mails it does not reach New York 
until two days after it should have come to hand. Offeree then 
dispatches an acceptance, which is received. This is the question 
of Adams v. Lindsell, if it were in Massachusetts, and the question 
is whether B, as a reasonable man, had a right to consider there 
was an offer open at the time he received the letter. It seems he 
could consider it was still an offer, because everyone is supposed 
to contemplate reasonable delays in the mails, both offeror and 
offeree. If the delay had been a week or more it would have 
been different and, of course, the question is always one of fact. 
But it would not necessarily put an end to the offer because it was 
delayed in its transmission. Therefore, in Massachusetts the same 
relief would have been given and no principle of contract would 
have been upset. 

Adams v. Lindsell is law in practically every jurisdiction ex- 
cept Massachusetts; and that law is, THAT IN CONTRACTS BY 
LETTER THE CONTRACT IS COMPLETE WHEN THE 
LETTER OF ACCEPTANCE IS MAILED. The strong decisions on 
this point are those of the English courts, the U. S. S. C. and the 
Federal Courts. Then there are the decisions of five or six state 
courts. We shall now see whether there is any justification for 
such a ruling. 

CASE: A, in New York, writes an offer to B, in Albany, say- 
ing: "Receiving your reply by return mail," and B mails the letter 
of acceptance in the return mail and the letter is delayed. A did 
not receive the letter of acceptance until four days after he sent 
his offer, and thinking B did not care for the goods sold them 
to another party. B now sues A for breach of contract for sell- 
ing the goods. Should he recover? Would the sale of the goods 
have any effect upon the offer? No. The offer would lapse after 
a reasonable time and the sale of the goods would have no effect 
upon it. The clause on page 94, to- wit: "Till the plaintiff's an- 
swer," etc., "to the defendants had retracted their offer by selling 
the wool to other persons" is not law. There never was such a 
law, that the sale of the goods effects an offer except as it is pre- 
sented here. The contrary has been ruled. Men agree to sell 
goods which they do not own every day. The sale of the goods 
after the offer has been made could not effect the offer. The 
question is raised in 5 Q. B. 546. 

Household Ins. Co. v. Grant L. R. 4, Ex. Div. 216, p. 118: Ac- 
tion to recover unpaid balance on certain shares in plaintiff com- 
pany, allotted to defendant on application given to plaintiff's agent 
and forwarded by him by mail, letter of allotment never having 
reached defendant through loss in mail. Held for plaintiff. Ma- 
jority hold upon balance of convenience and inconvenience it is 
more consistent to consider contract complete and binding on trans- 
mission of notice of allotment through the post "as the medium 
of communication that the parties themselves contemplated." 
Bramwell, L. J., dissenting, states: "A communication to be ef- 
fective must reach other party, is undoubtedly the logic of it. 
Mailing a letter is not implied equivalent of communication, nor 
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does it dispense with it. A letter of acceptance is revocable by 
anticipating its receipt. The use of the post office is no more 
authorized than is sending by hand." 

In Household Insurance Company v. Grant, the court says, 
that the offer is an offer from the time it is mailed, provided it is 
received. If it is necessary that a letter to be anything must ar- 
rive, the arrival is the essential thing. An offer is nothing unless 
it gets to the offeree; how can he act upon it unless he gets it. 
The court -ays the offer begins when it is mailed and continues to 
be one provided it arrives. If it is essential for it to arrive then 
it is nothing until it does arrive. What a sealed letter in the post 
box may be if it is not an offer, we need not be troubled about, 
and all the courts in all the cases agree that unless the offer ar- 
rives it is nothing, but it having arrived it was an offer from the 
time it was mailed. Now they only say that to help out Adams v. 
Lindsell. That is the only reason for it. To make the acceptance 
something when it is put in the mail box and they forego the con- 
dition that it must be received. 

You must go further than this to support Adams v. Lindsell. 
You must say that even though the letter never arrives it was an 
acceptance; it was a promise, for it concerns only bilateral con- 
tracts. Now the court in Adams v. Lindsell never would have 
reached the conclusion excent for the difficulty in which it thought 
it found itself and the difficulty was this: Here was an offeree 
who had done just what the offeror asked him to do, namely, mail 
his letter of acceptance by return mail; did all that he could. 
Then counsel for the offeree said to the court: "Unless you say 
that the contract was made upon the mailing of the letter of ac- 
ceptance, see what has happened. You have deprived my client 
of a valuable contract, because, if you say the letter must arrive 
to make a contract there can be none here, for the offer ceased 
to exist at that late time because of the sale of the goods" brought 
about through the delay in the mails. And the court took it. The 
sale of the goods had nothing to do with it. There was nothing in 
the law of contracts then or now to hold this, but they held that 
the contract was made upon the mailing of the letter believing it 
necessary to save the contract for the offeree. 

As has been stated, Adams v. Lindsell has been decided to 
be the law in some 16 jurisdictions and the question has been flatly 
decided against it in two jurisdictions and the case has been criti- 
cised in many other jurisdictions. Indeed if you look at the 
opinion of Bramwell, J., in the Household Insurance Company v. 
Grant, Law R. 4 Ex. Div. 216, you will find him giving what seem 
to be unanswerable arguments against that doctrine, and in the 
case of Henthorn v. Fraser, L. R. 2 Chancery (1892) 27, in the 
opinion of Lord Justice Kay, you will find that his opinion is taken 
up largely with arguments against Adams v. Lindsell and bears 
upon its face authority and clear indication that the Judge would 
have been glad to decide against the theory, but felt bound by 
authority, and these last two things in two leading cases in the 
very jurisdiction (England), where Adams v. Lindsell was decided; 
a decision not at all necessary to reach justice in the case and 
one whi,ch the court made in order to get itself out Of an apparent 
dilemma which did not exist; a dilemma which was only imaginary. 

Now on the principle of the thing there is not the slightest 
argument to sustain Adams v. Lindsell and certainly every argu- 
ment against it. In every case where the question has been up 
and in every text book and every authority on the Law of Con- 
tracts, you will find the proposition stated boldly, that for the 
creation of a bilateral contract communication of the acceptance is 
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vital and then, that having been stated as a general proposition, 
you will find they all say there is one exception, and that is in of- 
fers by letter. You will find the authorities saying that com- 
munication is of the essence of a promise; that, as in the cases of 
sealed instruments and in the cases of negotiable paper, these in- 
struments can have no inception until they are delivered, so in 
the case of a promise, it can have no inception until communicated. 
The authorities are all agreed upon this, but make an exception in 
the case of offers by letter. 

There have been several different theories advanced as to the 
possible ground for making that decision. There are four prin- 
ciple theories advanced to support it. 

First: Advanced in the case itself, that unless you say in con- 
tracts by letter that the contract comes into existence upon the 
mailing of the letter of acceptance you never can have a contract 
by letter because the letters must go on ad infinitum; knowledge 
being the important thing. 

That theory is disposed of when you consider that communi- 
cation is of the essence of the promise not because it is important 
that the offeror have knowledge, but because there cannot, in the 
nature of things, be any promise which is not made or communi- 
cated to somebody; that is the nature of a promise. It is an inci- 
dent of it that the offeror have knowledge, but it doesn't follow 
from that that the offeree is entitled to any return knowledge. It 
was never supposed by anybody who contended that, In a bilateral 
contract the contract would not come into existence until the 
promise was received, that the reason was to give the offeror 
knowledge of the offeree's state of mind. That is not the basis of 
it. If it were then this difficulty would exist; both would be en- 
titled to knowledge, etc., and you never could have a contract by 
letter. But that alleged basis is false. The reason why in the 
case of a bilateral contract you cannot conceive of an acceptance 
of the offer* which contemplates a bilateral contract, a promise, 
until the promise is made to some one, communicated to him, is, 
that no man can conceive of a promise being made except being 
made to some one. Not toward him or an effort to get to him, but 
it must be made to him, communicated. E. G. 

CASE: A makes an offer to B through an accoustic ball with 
winding tube; B speaks his acceptance into the tube, but before 
the sound reaches A, A steps over to B and says: "I have just 
made you an offer, but consider it void." No contract for no 
communication, although offeree had started promise toward of- 
feror and used means adopted by the offeror himself. 

CASE: B has an accoustic ball with winding tube, into which 
he speaks his .acceptance of the offer, as in the above case, but 
just before the sound reaches A, B steps over to A and says: "I 
have just accepted your offer, but have changed my mind. It is 
void." When the acceptance does arrive the offeror knows it is 
not the expressed intention of the offeree at that time and there 
can therefore be no meeting of the minds. Promise was started 
toward him, however, just as in Adams v. Lindsell, and if that 
case is sound there should be a contract here. 

CASE: A makes an offer to B, B says: "I accept," but A says: 
"I am hard of hearing, and did not hear what you said." B then 
says: "I do not accept your offer, although a moment ago I said 
I did accept it." No contract. 

CASE: A writes an offer to B, mails it, and B receives it; B 
says to C: "I have received this offer from A and I accept it." 
B does nothing further, but C tells A. No contract. 

A contract is not made up of the abstract intentions of the 
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parties (all authorities agree on this proposition) but they are 
made up of the intentions of the parties as expressed between 
them, and for this reason communication is said to be of the es- 
sence of a contract. And for this reason the Massachusetts court 
says: "We do not see any difference, when looking at the ele- 
ments of a contract, between an oral contract and a contract by 
letter; if communication is of the essence of a contract, why is it 
not as much of the essence of a contract when made by letter as 
when not?" The rule in Adams v. Lindsell seems therefore to be 
entirely arbitrary, making the legal meaning of the word promise 
entirely different from that given to it by the layman, by saying 
that only one party is necessary to a promise. The Massachusetts 
court says that communication is necessary, not because either 
party is entitled to the knowledge (knowledge is only an incident 
of communication, not the reason nor the communication itself), 
but because there is no promise in the nature of things until that 
promise is made to some one; because it takes two parties to make 
a promise, in its ordinary meaning. 

Second: The second theory advanced for it is that the post 
office system is the agent of the offeror, and that when the offeree 
places his letter of acceptance in the box, he has given it to the 
agent of the offeror. 

There are two things to be said of this theory: (1) Is that it 
is based upon a statement which is untrue in fact. The post office 
is nobody's agent. It is a public convenience. No contract of 
agency ever existed between parties who mail a letter and the 
government officials operating the post office. (2) Even if it 
were the agent of the offeror, if communication is of the essence 
of the promise, you are not helped by the doctrine of agency be- 
cause depositing the letter of acceptance in the post office box 
is not a communication of it to anybody and if communication is 
of the essence of a promise the only purpose of calling the post 
office authorities the agent of the offeror would be in assuming 
that a communication is made to the agent, which is not a fact in 
the case of a letter in the post office. The post office authorities 
have no right even to open a letter. 

Third: The theory is advanced, and probably this is the theory 
most generally resorted to, and is the only theory which can recon- 
cile any large number of the cases; the other two would not help 
you with the cases in general at all. This theory is that in dropping 
the letter in the box the offeree "has done just what the offeror 
told him to do, and if the offeror chose to say that the contract 
will be created by the placing of the letter in the box it is not im- 
portant that something happens to the letter meanwhile." 

The answers to this are two: (1) It doesn't lie with the offeror 
to change the nature of a promise in law. It would be perfectly 
ineffectual for the offeror to say that should be a promise, which 
as a matter of fact and law is not and if in the nature of things a 
promise cannot be made until it is communicated to some one, then 
it would not be a promise because the offeror chose to call it so 
and any layman would be amused to be told that that was a 
promise which was not made to some one. All authorities agree 
here except in the case of contracts by letter. The (2) thing to 
be said about this is that if the decision in Adams v. Lindsell is 
to be supported on the theory that the offeree did just what the 
offeror told him to do, then you would have a contract in the fol- 
lowing cases, cases in which no court in the land would say there 
was a contract. E. G. 

CASE!: A makes an offer to B, contemplating a-bflaEratfeon- 
tract, and says to B: "If you want to accept my offer, go into a 
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room by yourself and toss up a coin." And B did that, did just 
what the offeror told him to do, but no court would say there was 
a contract nevertheless. 

CASE: A makes an offer to B, contemplating a bilateral con- 
tract, and says to B: "If you wish to accept my offer, hang a red 
light out of your window tonight at 9 o'clock," and B did that. 
He did just what the offeror told him to do. There would be no 
communication and no contract, however, A not seeing it. 

CASE: A makes an offer to B, contemplating a bilateral con- 
tract with same terms as above, and B forgot all about the offer, 
but inadvertantly hung out the light, but A did not see it. No 
contract for the reasons stated above, although there would be a 
contract in all of these cases if Adams v. Lindsell is correctly sup- 
ported on the third theory. 

Fourth: Then the fourth theory advanced in some text books 
and in some of the cases is, that unless you say the contract comes 
into existence at the time the letter is mailed you impose a great 
hardship upon the offeree. That therefore as a matter of public 
policy (whatever that may be) you should hold there is a contract 
when the letter of acceptance is put in the mail box. 

Well, it seems that the answer to that is this: That you will 
have as many and as bad cases of hardship to the offeror if one 
theory is adopted as to the offeree if the other is adopted, and one 
can venture to say that the cases of hardship will be more and 
greater in the case of the theory of Adams v. Lindsell than if you 
adopt the other theory. This theory being merely one of balancing 
hardships, take the following case, to-wit: 

CASE: A writes an offer of marriage to B; B writes out an 
acceptance of the offer and mails it, and the letter is lost in 
transit. A, thinking B will not marry him, marries C; B sues A 
for breach of promise, and under Adams v. Lindsell would recover 
damages from A for refusal to marry the woman he wanted to 
marry, but whom he thought would not have him. Is this a good 
balancing of hardships? 

Furthermore, while there must be some hardship borne by one 
party or the other, Adams v. Lindsell causes more hardship than 
the Massachusetts doctrine, because it seems a greater hardship to 
force the offeror into a contract of whose completion he knows 
nothing than to deprive the offeree of a contract which, as far as 
he knows, is completed. Furthermore, if we employ the argument of 
public policy to support Adams v. Lindsell, we are making use of 
that argument contrary to precedent; for hitherto that argument 
has been used in case of contracts only to make void, contracts 
that would otherwise be binding, and not to make binding, con- 
tracts that otherwise would not be considered to exist. 

Treating the question from a historical viewpoint, we find 
the action of Assumpsit came into the law through the action on 
the case; an action on the case in the nature of deceit. When the 
action on the case originated there were, broadly speaking, only 
three classes of actions, namely, Action in Debt, Covenant and 
Tort. Then there was a statute passed directing the clerks of the 
court to issue writs for the beginning of actions in cases which 
were similar to any in which they had been in the habit of issuing 
writs, and they called this an action on the case. The court worked 
out the theory of contract in this way. They said, where a man 
has made a promise to another and gotten from that other, as 
the consideration for that promise something of value, if the man 
who made the promise does not keep it, he has deceived the other 
man to his injury; he has gotten value from him on the faith of 
his promise, which now he refuses to perform. He has deceived 
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him and to his injury. So the court said, where a promise is given, 
based upon valuable consideration, we will give the party to whom 
the promise is given, a right of action on the case in the nature of 
a Tort action for deceit. That was the nearest analogy that could 
be found for a remedy in that class of cases; they gave the plain- 
tiff an action on the case in the nature of a Tort action for deceit. 
Well, how could a man be deceived by a promise if he did not know 
of it? How could a man have a cause of action on a promise 
under that old writ of deceit which is at the basis of the action of 
Assumpsit, if that promise had not been communicated to him. It 
is impossible. So it seems that right at the outset of the his- 
torical action of Assumpsit, you have a flat argument against the 
Adams v. Lindsell doctrine. 

Another argument to support Adams v. Lindsell is, that the 
case is analogous to cases 01 bills and notes, and is to be de- 
cided upon the theory, that in the case of a bill or a note, notice 
of protest must be given to the endorser of a note or to the maker 
of a bill of exchange and that it is held to be sufficient universally 
in those cases that the dropping of a letter of notice into the mail 
box discharges that duty, and, therefore in the case of a letter of 
acceptance, the mailing should complete the contract. But this 
does not follow. To determine whether it should or not, you must 
find out why notice is required to be given in cases of negotiable 
paper. Those instruments are governed by the law merchant, and 
the principle of the law merchant which applies to those cases is, 
that the endorser on a note or a bill and the maker of a bill of 
exchange are secondarily liable; and to charge them, the holder of 
either of these pieces of negotiable paper must give them reason- 
able notice that the person primarily liable has not paid. This 
brings up the question, what is reasonable notice? And this is a 
question of fact. At first this question was submitted to the jury, 
until it had been determined so many times that it came to be, 
logically or illogically, a rule of law that giving reasonable notice 
to the holder of one of those pieces of paper is using reasonable 
diligence in discharging that duty; that they said it was reason- 
able diligence if within 24 hours after demand and refusal (which 
is the general law, the limit of time varying in different jurisdic- 
tions) the holder deposited notice of protest in the mail box. The 
question in Adams v. Lindsell is not whether the offeree used rea- 
sonable diligence to get his letter of acceptance to the offeror, 
but whether he made the offeror a promise as asked for. No mat- 
ter what diligence he might have used, if he has not done what 
the offeror asked for, the offer has not been accepted; and as 
there cannot be a promise logically considered, and as the meaning 
of the word "promise" is construed by the layman, without two 
persons, the greatest possible diligence cannot satisfy that con- 
dition unless it results in communication, a promise. The case 
cannot be supported on this theory, therefore. 

It is said that all Adams v. Lindsell decides is, that a con- 
tract becomes complete upon the mailing of a letter of acceptance 
after that letter is received. That might have been the holding 
in Adams v. Lindsell, for there the letter was received, but that 
is not the holding in that case. The case holds squarely that a 
contract was completed upon the mailing of the letter. What 
might have been held has nothing to do with what the law of that 
case is. What is to be borne in mind is, that though the heavy 
weight of authority in both number of decisions and number of 
jurisdictions is with Adams v. Lindsell, there is not a possible bit 
of logic or reasoning which can be brought to support that decision 
and those courts which go on with this doctrine as authority re- 
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fuse to carry the doctrine further from letters and telegrams; re- 
fuse to apply it where it would logically apply to other cases if it 
were a sound doctrine. There are three places where the sound 
and logical doctrine for these cases of contracts by letter is stated, 
and which seem unanswerable: McCulloch v. Eagle Ins. Co., p. 95, 
Keener's Cases, opinion of Bramwell, J.; Ins. Co. v. Grant, p. 32, 
and the French case of S. v. F. & D., p. 147. 

Dunlop v. Higgins, 1 H. of L. 381, p. 98. Assumpsit for dam- 
ages for non-delivery of iron, where the acceptance of defendant's 
offer was mailed on the proper day, but was post-dated, by mis- 
take; was not mailed in time for the first mail, and was thereafter 
delayed in transmission. The defendants contend it was "too late." 
Held for the plaintiff. (1) Proof may be admitted to show error 
in date of mailing if material. (2) Mailing of acceptance in time 
is sufficient. Party sending notice is not answerable for accidents 
in mails. (N. B. Hebb's case says basis is that the post is common 
agent of both parties.) 

As to the overruling of objections made by counsel in Dunlop 
v. Higgins: The first was properly overruled; the second over- 
ruled because too broad; the third was properly overruled because 
the parties are presumed to contract with reference to reasonable 
business considerations, one of which is that everybody must rea- 
sonably expect some delay in the mails; the fourth exception was 
properly overruled because the question in the creation of a con- 
tract is not what either party had a right to expect, but what the 
party to whom the duty was upon, did do (especially in Adams v. 
Lindsell jurisdictions); the fifth exception shows the rule of dam- 
ages for breach of contract, that on breach of contract for delivery 
of goods the plaintiff may recover the difference between purchase 
price of the goods and the market price at the time and place of 
delivery. This case decides that evidence may be introduced to 
show that a letter of acceptance was written on a date different 
from the date marked thereon; that the offeree is not responsible 
for casualties in the post office establishment, and that some" de- 
lay in the mails must reasonably be expected. 

CASE: Offeror receives an acceptance to his offer, but, sup- 
posing it to be something else, or not wishing to be bound by what 
he feels certain the letter contains, does not open it. Is there a 
contract? Under the Massachusetts doctrine? Is there a real 
communication of acceptance? Are the elements of an estoppel 
present? 

CASE: A writes to B (both parties in Massachusetts): "If 
you will mail me your check for $500 such and such goods are 
yours." Check is mailed and lost. Is there a contract? Yes. A 
unilateral contract; Adams v. Lindsell does not apply here, be- 
cause its doctrine applies only to bilateral contracts. 

CASE: A writes to B (both in Massachusetts): "If you 
will ship me 500 barrels of flour, I will pay you $5 per barrel." 
Flour is shipped and lost. There is a contract here under the 
Massachusetts doctrine for the same reason as in preceding case. 
Offer calls for an act; when done the contract is complete. 

Tayloe v. Merchants' Ins. Co., 9 Howard 390, p. 107: Action 
to recover on an alleged contract of insurance, the letter accepting 
terms and inclosing check for premium having been mailed the 
day before the fire, but not received for several days thereafter. 
Defendant pleads there is no contract at time of fire and non-pay- 
ment of premium. Court held for the plaintiff. The unqualified 
acceptance by the plaintiff of the terms proposed by the defendant, 
transmitted by due course of mail, is regarded as closing the bar- 
gain from the time of the mailing of the acceptance. 
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In Tayloe v. Insurance Co. a Massachusetts court would have 
come to the same conclusion, for the offer read: "Should you de- 
sire to effect the insurance, send me your check for $— — and the 
business is concluded." Contract is completed upon the sending 
of the check. The flour case was a unilateral contract which re- 
quired for its completion the delivery of the flour; when the flour 
was delivered to the common carrier for transportation, delivery 
to the offeror was complete; title passed. The same is true of the 
cases of bonds and checks; they were unilateral, requiring for their 
completion, not a promise but an act of delivery, and such act of 
delivery* was performed upon the mailing of the check, or the 
putting of the bond in the safe, if it indicated the clear intention 
of the offeree to pass title. Delivery is completed if the two per- 
sons show an intention to pass and intention to receive title re- 
spectively. There need be no actual transfer of possession. 

Hallock v. Commercial Ins. Co., 26 N. J. 1857: Action on policy 
of insurance, application for which was made eleven days before 
action on it, and which after being mailed to defendant's agent 
was recalled by telegraph, before delivery, but after risk had 
burned. Held, judgment for plaintiff. The meeting of the minds 
takes place with the doing of an overt act intended to signify to 
offeror the acceptance, without regard to when the acts comes to 
the knowledge of the other party. The mailing of a letter con- 
taining an acceptance is such overt act. The policy is vital as soon 
as signed and becomes instantly the property of the insured, being 
expression of contract of insurance. 

This case and the actual decision of it have nothing to 
do with Adams v Lindsell, for they hold the policy became 
the property of the insured the moment it was issued. A 
unilateral contract, completed upon issuance of the policy. The 
court decided here that because the policy became effective 
for the insured the moment it was executed. It would have 
been the same the court said if the policy had not been sent to the 
agent; having been sent to the agent it was simply constituting 
the agent as custodian, for the plaintiff, of the policy and that 
policy was the property of the insured in the hands of the agent. 
Chose in action belonging to assured and there is no need, not the 
slightest, for the application of the Adams v. Lindsell doctrine. 

Household Ins. Co. v. Grant, L. R. 4 Ex. Div. 216, p. 118: Ac- 
tion to recover unpaid balance on certain shares in plaintiff com- 
pany, allotted to defendant on application given to plaintiff's 
agent and forwarded by him by mail, letter of allotment never 
having reached defendant through loss in mail. Held for plaintiff. 
Majority hold upon balance of convenience and inconvenience it is 
more consistent to consider contract complete and binding on 
transmission of notice of allotment through the post "as the 
medium of communication that the parties themselves contem- 
plated." Bramwell, L. J., dissenting, states: "A communication to 
be effective must reach other party is undoubtedly the logic of 
it. Mailing a letter is not implied equivalent of communication 
nor does it dispense with it. A letter of acceptance is revocable by 
anticipating its receipt. The use of the post office is not more 
authorized than is sending by hand." 

CASE: Suppose A writes to B and says: "If you will make 
out and execute a deed to your lot X to me, and put it in your safe 
for me, I will agree to pay you $500." B executed the deed, run- 
ning to A and put it in his safe for A, marked in his name. Con- 
tract? 

On page 123 Keener's Cases, in the above case, the court re- 
fers to Harris's case in the third line and to Hebb's case in the 
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9th line. These cases belong to the group of cases called stock al- 
lotment cases and they have been treated, although with many 
dissents on the part of justices, as though they were bilateral con- 
tracts and as though they came under the doctrine of Adams v. 
Lindsell. As a matter of fact they do not at all. They are uni- * 
lateral contracts. Adams v. Lindsell only applies to bilateral con- 
tracts. The stock which a man owns in a corporation is not part 
of the contract of purchase, i. e., the allotment of stock to him is 
not a promise to do anything. The owner of stock in a corporation 
has a proprietary interest in the corporation and the allotment of 
the stock is the assigning to him of this interest; that is all it is. 
So when the defendant in Household Ins. Co. v. Grant wrote ap- 
plying for shares he made this kind of an offer: "If you will allot 
me a certain number of shares; if you will give me such and such 
a proprietary interest in the corporation, I will give you such an 
amount of money." It looks to a unilateral contract, an act, the 
vote on the part of the directors when the allotment was made; 
that completed the contract, that vote and allotment. There was 
no promise required on the part of the corporation; there was no 
promise which they could make to him, for he asked for shares and 
they were allotted to him and when they were, they made him by 
that act a share holder. The fact that there was no communica- 
tion sent from the corporation to the applicant or one having been 
sent was lost, has nothing to do with the case as far as the ex- 
istence of the contract was concerned. Of course, there are rea- 
sons why in some cases a notice that the act creating the uni- 
lateral contract has been done is necessary to be given, or at least 
that efforts to give it should be made, but that is naturally a dif- 
ferent thing from saying that a promise or communication from 
the offeree is necessary. This question of when such a notice is 
necessary is taken up shortly with the guaranty cases, starting 
with Davis Sewing Machine Co. v. Richards. 

CASE: B has A's horse in his stable and A writes to B and 
says: "If you will mail me your check for $200 the horse is 
yours," and B mails the check. The stable burns down and the 
horse with it. The question is, who lost here, A or B? When the 
check was mailed the title passed, so he would not be bound to any 
further promise. B, having title, is the loser. That is a sale. No 
contract at all. When anyone speaks of a contract of- sale, they 
are stating a contradiction in terms. There is not a moment when 
anyone is bound to do anything. A sale is an exchange of a com- 
modity for a sum of money. A contract to sell and a sale are two 
very different things. See Burdick's Law of Sales for theory contra. 

Trevor v. Wood, 36 N. Y. 307, p. 138: Action for damages for 
breach of alleged contract, the acceptance of the offer having been 
transmitted by telegraph before the 31st, but received after the 
4th through delay of telegraph company in delivering the ac- 
ceptance. A revocation was received on the 3rd. Court held for 
plaintiff, that they "adopted the method of communication which 
had been used in the transaction by the defendants and which had 
been selected by prior agreement between them as that by means 
of which their business should be transacted." Offer and accept- 
ance here both sent by telegraph. This is a logical extension of 
the doctrine of Adams v. Lindsell. Dicta in Hallock v. Commer- 
cial Ins. Co. and White v. Corliss go further than this in extending 
Adams v. Lindsell, but they have never been followed. 

Henthorn v. Fraser, 2 Chancery 27, p. 141: Action for specific 
performance of contract, a fourteen day offer having been de- 
livered to plaintiff by hand at Liverpool and he having mailed an 
acceptance from Berkinhead before receipt of revocation of the off er, 
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but after sale unknown to him to another party. Defendant con- 
tends there was no authorization to reply by post and hence takes 
effect when read. Held, judgment for plaintiff. "Where the cir- 
cumstances are such that it must have been within the contempla- 
tion of the parties that, according to the ordinary usages of man- 
kind, the post might be used as a means of communicating the 
acceptance of an offer, the acceptance is complete as soon as it is 
posted." A letter of revocation was also sent in this case and 
it was received by the offeree before his letter of acceptance was 
received by the offeror, but the court held acceptance was good 
when posted and revocation was not good until received. 

These two cases bring out clearly the distinction between 
acceptance on the one hand, and revocation on the other. The 
letter of revocation was received before the letter or telegram of 
acceptance was received; if communication was necessary in both 
cases the offer was revoked; but it was held that communication 
was necessary in case of the revocation, but was not 
necessary in case of the acceptance. This last case is not only 
an application of the doctrine of Adams v. Lindsell, but is a good 
deal more. The court might have approved of the doctrine in 
Adams v. Lindsell and yet not applied it to this case, for here 
the offer was not made by mail. The extent to which it goes 
is stated in the extract from the case in the above digest. 

In New York this doctrine has been carried even further 
than it was in Henthron v. Fraser. In Howard v. Daly, 61, N. Y., 
362, (also see 11 N. Y., 441 and 6 Wend., 107) it appears Mr. 
Daly sent a circular letter to the different persons who had been 
playing under his management, requesting them to notify him 
before a certain day in case they wished to continue the engage- 
ment. Miss Howard dropped her letter of acceptance in the 
letter-box of the defendant at the theatre, the defendant admitting 
that this letter-box was sometimes used as a place for deposit 
of the duplicates of contracts made between him and the actors. 
The defendant alleged he had never received the acceptance. 
The Court held for the plaintiff, stating "the minds of the 
parties met when the plaintiff complied with the usual, or even 
occasional, practice and left the acceptance in a place of deposit 
recognized as such by the defendant." And that the jury were 
entitled to find that the notice had been received, because when 
it is shown that a letter has been mailed (or placed in a letter- 
box, as here) it raises a prima facie case of delivery. 

Blake and Co. v. Hamburg Bremen Ins. Co., 67 Texas, 160, p. 
158: Action to recover insurance under an alleged contract, plain- 
tiff having agreement with agent that mailing of application by 
him would by that act effect insurance in amount applied for. 
Defendant pleaded the letter of application was deposited in the 
mail unstamped and it did not arrive until after the loss. Held 
for defendant. Depositing of unstamped letter in mail is not a 
compliance with agreement to "mail a letter." 

This is a proper limitation upon the Adams v. Lindsell doc- 
trine. That postage must be prepaid upon a letter of acceptance. 

Haas v. Myers, et al., Ill, 111., 421, p. 161: Bill in Equity to 
establish a partnership interest in cattle and for an accounting. 
The telegram of plaintiff accepting said partnership interest 
never reached defendant. Parties had previously agreed that such 
receipt would be necessary before contract could arise, inasmuch 
as further action by both was necessary. Held, judgment for 
defendant. Though ordinarily contract made by telegraph might 
come into existence on transmission of acceptance, an implied 
stipulation that acceptance must be received is valid and binding. 
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Lewis v. Browning, 130 Mass., 173, p. 166: Action for breach 
of covenant of lease. The telegram of defendant, accepting the 
terms of a new lease offered him, never having reached plaintiff's 
agent, who had made the inception of the contract dependant upon 
such receipt prior to a certain day. Held for the plaintiff. The 
person making an offer may always, if he chooses, make the 
formation of the contract which he proposes dependant upon the 
actual communication to himself of the acceptance. 

The point in these two cases is that they add this corollary to 
the doctrine of Adams v. Lindsell. That in those jurisdictions 
where the law is that the contract is completed upon the mailing 
of the letter or dispatching of the telegram, the parties by their 
stipulations may agree that no contract shall come into existence 
until and unless the letter of acceptance is received and that the 
law will give effect to such stipulation. Of course this is sound 
and law everywhere. 

In a jurisdiction where the acceptance must be communicated 
could the parties make an agreement among themselves that it 
was not necessary for the letter of acceptance to be received ? No. 
In the jurisdiction where it is law that no bilateral contract can 
come into existence until the promise which forms the acceptance 
has been communicated the parties could not by their stipulations 
change that law; the law is not made by their stipulations, and it 
they were to stipulate for less than the law requires their stipula- 
tion would be of no effect. 

S v. F , D., et al., Court of Cassation in 

France, 1813, p. 149: An action to enforce an alleged contract, a 
letter containing an absolute acceptance having been mailed in the 
morning and a modification of the acceptance, making it condi- 
tional on acceptor's ability to perform, having been mailed later on 
the same day, both letters reaching offeror at the same instant. 
Held, no contract. "Though the letter becomes property of 
addressee when mailed, contract does not come into being until 
offeror receives and understands acceptance. Two letters received 
at same time speak as one. Defendant could by the second letter 
equally restore to a state of negotiation what by the first he had 
concluded definitely." 

Case: A says to B, "I will sell you my horse for $200." To 
which B replies, "I think I would accept your offer were it not 
that I dislike the color of the horse. I think I will accept your 

offer, but ," at which time A stops him and says, "I will 

send the horse to you. Thanks for accepting my offer," and runs 
away. Contract ? 

CASE: Suppose B wrote an answer to an offer, "I accept 
your offer." Then in a postscript said he declined the offer. A 
stopped after reading the signature and did not read further. 
Contract ? 

CASE: Suppose the acceptance comes in one letter and the . 
rejection in another and both arrive at the same time, but 
acceptance only is opened. Contract? 

There is no doubt in the oral acceptance case, that there would 
be no contract. Contract is made up of a meeting of the minds 
as expressed between the parties, but it is not A's part to say 
how far B's expression shall go and until he has made his full 
expression no one should say what is said or meant was his 
expression. 

Similarly in the letter with postscript. It is the whole letter 
which states the frame of mind of the writer and taking the 
whole letter together if there is a rejection, that is the state of the 
man's mind. It is not true as a matter of fact, but law, that the 
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body is no more important than the postscript. The whole letter 
is the statement of the writer. 



Now it is upon this theory that S v. F , 

D. et al., is decided. The two letters are treated as one and the 
same letter. It is straining it some, that two letters are the same 
as a letter and a postscript. It may be carrying the theory pretty 
far, and yet one cannot say but tnat it is sound enough. They 
are a part of the offeror's mail; the expression of the offeree's 
mind came at one and the same time and if it is true that |a 
letter and postscript must be taken together to get the state of 
minds, so should two letters coming in the same mail. That is any- 
way the theory of this case. It is surely apparent in the case 
that this court would not follow Adams v. Lindsell. The whole 
reasoning of the case also in answer to counsel's suggestion is 
against the theory of Adams v. Lindsell and hardly any one reading 
the case could find any reasoning left upon which Adams v. 
Lindsell could be supported as a matter of logic. 

Offeree's expressions which seek to vary any of the terms 
of the offer of course carry a rejection of the offer in its form 
then. Something in variance with the terms of the offer indicate 
a rejection of the offer. So in this case the letter of the offeree 
was not in so many words a rejection, but it sought to vary the 
terms of the offer and put in that way shows a rejection. 

CASE: B makes an offer to A saying, "This offer shall re- 
main open until 4 o'clock tomorrow." At 3 o'clock A goes to B 
and says, "I accept that offer," and B says, "No. That offer is 
not open now." Contract? 

CASE: Suppose B had said to A, at two o'clock, "I with- 
draw my offer," and A attempted to accept at 3 o'clock. Con- 
tract? 

CASE: A went to B, and B said, "I accept vour offer," and 
A had said, "Oh, no, I have changed my mind and have decided 
not to accept your acceptance." Contract? 

In McCulloch v. Eagle Ins. Co., the court says on page 96 
in substance, that if B gives A an offer and says it is open until 
4 o'clock, that B is bound up to that time to keep that offer open. 
This is unsound; he is at perfect liberty to withdraw the offer 
at any time before it is accepted. It lapses then at 4 o'clock 
without action by either party. 

It is necessary to add between the words "and both" on page 
96, eight lines from the bottom, "In Bilateral Contracts." Of 
course it is not true as regards unilateral contracts. The other 
part of the statement is naturally untrue. The offeror in making 
an offer becomes bound for nothing; not for any space of time. 
The case first put is Cook v. Oxley, 3 D. and E., 653, which is 
referred to at the bottom of page 96, where it was held under the 
circumstances given above, that if A said to B after A had accepted 
the offer, "I don't choose to take your acceptance," that there 
would be no contract, and the court says, "for unless both parties 
are bound of course either one cannot be." Now this is used by 
the court in the decision on page 114, Hallock v. Insurance Com- 
pany, where the court says, "secondly, the defendants insist that 
the application having been made on March 2nd, and no action 
having been taken until the 13th, we cannot consider the defend- 
ant as still making his offer to the plaintiff, etc." This is con- 
trary to Cooke v. Oxley, which has been both by implication in 
the passage there and expressly disregarded in subsequent cases. 

Attention is here called to this because the court and counsel 
in Adams v. Lindsell mainly relied upon Cooke v. Oxley. On 
page 94. Now Cooke v. Oxley is no longer an authority. There 
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was a time in the law when it was law, when there was no concep- 
tion in the law as to continuing offers. It is curious that that 
should have been so, for the reason stated in Hallock v. Insurance 
Company, "Every contract .assumes that the offer continues for 
some space of time." Now after the conception of a continuing 
offer and realization that there must be such a thing some of the 
courts believed it to continue from the time it was put into the 
mail. The rule is that it must be left for some time with the 
offeree in order that he may consider it. 

Boit v. Maybin, 52 Ala., 252, p. 172: "When a proposal to 
purchase goods is made by letter sent to another state and is there 
assented to, the contract of sale is made in that state. The delivery 
of the goods on board cars for shipment to purchaser, pursuant 
to his order, is a consumation of the contract of sale and vests 
title in the purchaser, subject to vendor's right in a proper case 
of stoppage in transitu. 

CASE: A writes offer from New York to B in Springfield, . 
Mass., and says, "If you will ship me 10 barrels of flour, I will 
pay you $100 for them," and they were shipped and destroyed in 
transit. Where was contract made? Was one made? 

The offer in Boit v. Maybin, above, contemplated a unilateral 
contract and the offer ripened into a contract upon the shipping 
of the goods and they ware shipped in Georgia and title passes 
upon the shipping in Georgia. It was a sale in Georgia and the 
Alabama statute had nothing to do with it. 

The importance of this case is to show that the doctrine of 
Adams v. Lindsell could not possibly apply to unilateral contracts, S/" 
because they are made upon the doing of the act called for by the 
offer; the contract is completed as to its creation upon the doing of 
the act and no communication is therefore necessary. Acceptance 
in the case of unilateral contracts requires no communication, is 
the holding in the case of Boit v. Maybin, in substance. 

First National Bank v. Watkins, 154 Mas # s. 385, p. 173: Action 
on note secured by mortgage on personal property sold by defend- 
ant before maturity of note subject to the mortgage, plaintiff 
having then agreed with the defendant to look to the mortgaged 
property alone, the note having been extended when due without 
knowledge of the defendant and amount realized from subsequent 
foreclosure being insufficient. Held: Judgment for defendant. 
The agreement to look to mortgaged property alone is an agree- 
ment to discharge defendant from liability and if made on valuable 
consideration is good defence. In this case, the defendant's action 
on the offer, refraining from making effort to have property 
applied to payment of note, is consideration and such action makes 
contract complete without notice of acceptance. 

The point in this case is that you have a unilateral contract, 
which as far as the note is concerned, the plaintiff had a right to 
recover on, but there was an additional agreement, which was, 
that if the defendant would sell the property with his equity of 
redemption, the bank would no longer look to him for payment, 
but would look to the mortgaged property. Accordingly, the de- 
fendant did sell the equity of redemption, did the act called for, 
and made the unilateral contract which the plaintiff in suing upon 
the note has broken. If the plaintiff shall recover on the note 
he would recover the balance on the note and interest, then the 
defendant would sue for the breach and secure damages, which 
would be the same amount as recovered in the first action and 
after two actions they would be just where they started. In 
order to save litigation resulting in nothing, as these two suits 
would, the courts allow this second agreement to be set up in 

c 
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defence to the first and the plaintiff non-suited. The defence 
is a defence allowed to avoid circuity of action. 

The other point about the case for this place is that communi- 
cation is not necesary in the case of unilateral contracts. (Com- 
munication of acceptance.) Same point as in Boit v. May bin. 
Neither of the parties or the court makes any point of the accept- 
ance by communication, the acceptance being the act done by the 
defendant upon the plaintiff's offer; see bottom of page 175. 

The detriment referred to here as the consideration, is that 
the defendant was not obliged to sell his property but did so upon 
the request of the plaintiff. Detriment means the doing of that 
which the party is not legally bound to do. Changing his posi- 
tion. He gave up a legal right in selling the property in return 
for plaintiff's promise. 

Davis Sewing Machine Co. v. Richards, 115 U. S., 524, p. 176: 
Action on guaranty made by the defendants for future advances to 
be made by plaintiff to a third party, the contract under which 
advances were made having been subsequent to the guaranty and 
the defendants having been given notice of acceptance of guaranty. 
Held for the defendants. If guaranty is signed by guarantor 
without previous request of other party and in his absence for 
no consideration between them except future advances to another, 
it is a mere offer and requires notice of acceptance. If guaranty 
is made at request of other party, or -if agreement to accept is 
contemporaneous, or if receipt of valuable consideration from him 
is asked in guaranty, mutual assent is proved and delivery com- 
plete. 

Bishop v. Eaton, 161 Mass., 496, p. 181: Action on a guaranty, 
offer of defendant having contemplated a unilateral contract, but 
the notice of acceptance thereof never having reached defendant 
through loss in mail, and the fact of the acceptance being pecu- 
liarly within the knowledge of the offeree. Held: Judgment for 
the plaintiff. Ordinarily there is no occasion to notify the offeror 
of acceptance in unilateral contracts, for the act is the acceptance 
and promisor knows *he is bound when he sees the act done. But 
if the act is of such a kind that knowledge of it will not quickly 
come to promisor, it is implied in the offer that to complete the 
contract notice of acceptance shall be given with due diligence. 
Seasonable mailing of a letter, though never received, satisfies this 
implied necessity for notice. 

Evans and Co. v. McCormick, 167 Penn. 247, p. 184: Action on 
guaranty, plaintiff having made a precedent request for it, but 
having given no notice of acceptance thereof and there being no 
evidence that defendant had knowledge of their act of acceptance. 
Held for defendant. Except in cases of absolute guaranty, ac- 
cepted when given, notice of acceptance is necessary to fix the lia- 
bility of guarantor. Precedent request cannot supply place of sub- 
sequent notice. (N. B. Contra to dicta in Davis v. Richards, p. 
176.) 

These three cases of guaranty are not an exception to the law. 
The first question to be determined is, what kind of contract does 
the offer contemplate? Construing the guaranty or the state- 
ment of guaranty as an offer, does it contemplate an act or a 
promise? It would seem that the offer in Davis Sewing Machine 
Co. v. Richards is simply this, "If you, the Davis Sewing Machine 
Co., will employ Potter, I will agree that he will serve you faith- 
fully," and the company did employ him. Is there not immediately 
a valid contract just as in the- case where A says to B, "I will 
give you $10 if you will walk across the bridge," and B walks? 
And this, notwithstanding the fact that B says nothing to A after 
he walks? 

It would seem that in all three cases the offers look to a 
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unilateral contract; in other words, look for an act as the accept- 
ance of them and when the act is done of course the contract 
arises. 

However, Davis Sewing Machine Co. v. Richards, and Evans 
v. McCormick treat them as looking to bilateral contracts, and you 
must remember they are law. 

They rely upon Adams v. Lindsell. They have no more to do 
with an Adams v. Lindsell doctrine than the doctrine in any other 
case unlike them. Bishop v. Eaton, however, regards the offer 
as contemplating a unilateral contract; it holds that the offer 
asks for the act of trusting somebody upon the faith of a guar- 
anty; that the offer in this particular case asks for the loaning or 
procuring of money, and says the act and contract was complete 
when the plaintiff procured the money. Notwithstanding the 
fact that this court treats the contract as unilateral, it says 
that a certain notice is required; but that this is not at all the 
communication of a promise, but a notice that the contract has 
come into existence; that the offer has been acted upon. Not the 
kind of communication which is necessary to bring the contract 
into existence, but a notice which is necessary to complete the 
plaintiff's right of action. The rule in a word is this, that where 
the act or fact upon which a party's liability depends is an act 
or fact peculiarly within the knowledge of the other party, no 
action shall be brought until reasonably good means are used by the 
other party to bring knowledge that his obligation has arisen to 
the promisor. That is what the court in Bishop v. Eaton means 
seven lines from the top on page 183, but its statement there is 
a little too broad. It is held such reasonable notice consists in the 
mailing of a letter. Now that obligation is not at all involved 
in any of the promises of the contract, either expressly or implied 
by the parties or imposed by either of them, but it is an obliga- 
tion imposed arbitrarily by the law to work out simply abstract 
justice, on the theory that a man cannot act upon a liability, 
that is, pay it off and prevent an action and costs, the existence 
of which liability he knows nothing. He should be given a chance 
to act upon it before he is obliged to be sued and answer in court 
upon it. So it is a condition implied by law, not a condition of the 
offer (although Bishop v. Eaton treats it that way) and not a con- 
dition of the acceptance, but a condition of the contract implied by 
law. The contract arose when the act was done and the law 
to work out the abstract justice interpolates a condition in the 
contract that the promisor may have an opportunity to act upon 
his liability. It does not require that actual notice be given, but 
that he shall use reasonably good means to get notice to the 
promisor, and the mailing of a letter is held to be such means. 

CASE: A and B enter into a certain contract by which B 
entered into the employ of A on the first of the month, A agree- 
ing to pay some certain compensation, and there being other 
terms contained in the agreement. On the 15th of the month A 
asked C to guaranty B's behavior and C wrote it on the back of 
the contract of employment and received a consideration for it. 
B having defaulted A sues C for the amount of damages, the 
amount of his, A's, loss. C's defence is on the ground that he 
had no notice. Would his defense be good? He says the contract 
being one of guaranty A should have given C notice; that he did 
not even use reasonable means to give him notice. 

In this case notice would not be necessary. Of course the 
only purpose of notice is to give the offeror knowledge that his 
obligation has arisen under the promise. C in this case knows it 
has arisen, notice would therefore be of no purpose. There is no 
fact peculiarly within the knowledge of the offeree. C has written 
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his guaranty on the back of the contract of employment and noth- 
ing depends upon notice in such a case. Contract has already 
bound him. 

CASE : A for a consideration moving from B promises to pay 
B $500 upon the arrival of the S. S. Oceanic and on the first of 
the month the vessel arrives. A does not pay the $500 and B sues 
A without having notified him. Should he be allowed to recover? 
Yes. A's liability depends upon a fact, although unknown to him, 
which is not peculiarly within the knowledge of B. This shows 
the limitation of the rule requiring notice in such cases. 

It will now be seen why notice of the allotment of stock in 
the cases in the group with Household Insurance Co. v. Grant was 
necessary. The allotment of the stock, i. e., the acceptance of the 
offer looking to a unilateral contract, was an act peculiarly 
within the knowledge of the offeree and no action can be brought 
to enforce that liability until notice has been given to the offeror. 

There is another class of cases which hold that if the applicant 
for shares chooses, he may waive the notice that the shares have 
been alloted, as held in 4 Chancery Appeals 322. The soundness 
of this line of decisions is not questioned by anyone, for a party 
may always waive any right implied by law like this, and it ap- 
plies to all cases where notice that a unilateral contract has arisen 
is applied, but no court, either English or any other, would hold 
that a party could waive one of the promises necessary to a 
bilateral contract. Well it would seem when the English courts 
hold that in such cases that this notice referred to may be waived 
by the promisor, cases in which they treat the contracts as bi- 
lateral, they are deciding something* which is inconsistent with 
their previous holdings, for they are really saying then that a 
party may waive the acceptance in a bilateral contract, may waive 
one of the promises in a bilateral contract. It would seem there- 
fore that the only logical, consistent way to deal with the cases 
is to treat these stock allotment cases, as .the guaranty cases, as 
unilateral contracts and the notice required as simply a condition 
implied by law to complete the plaintiff's cause of action, a condi- 
tion which he then can waive with impunity. No decided case 
anywhere has held that where no notice of allotment of shares is 
given, the applicant is not at liberty to eo and demand his 
shares. They are his property when allotment is made; the con- 
tract is then completed. 

These three cases of guaranty illustrate pretty well the con- 
fusion which arises from trying to follow the doctrine in Adams v. 
Lindsell and Dunlop v. Higgins, because in the first and third 
cases the courts were so filled with the Adams v. Lindsell doc- 
trine that they applied it to a state of circumstances where the 
doctrine had no possible application, and where the cases might 
have been decided much more simply in the same way on what 
seemed to be much more obvious principles from the state of facts 
present. But bear in mind that these cases are law and that they 
are decided unon the doctrine in Adams v. Lindsell and Dunlop 
v. Higgins. They are not decided upon the same principle as 
Bishop v. Eaton, for the decisions start with the premise that there 
was on offer contemplating a bilateral contract, the notice which 
was required to be given was assimilated to the notice which was 
given of acceptance in Adams v. Lindsell and Dunlop v. Higgins. 
The courts say that when the offeree has done everything he 
cculd to bring his state of mind to the knowledge of the offeror, 
the contract ;s complete, i. e., when he has put in transmission 
beyond his control a letter of acceptance. 

Evans and Co. v. McCormick, held that a precedent request 
cannot supply the place of subsequent notice, which is contra to 
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dicta in Davis Sewing Machine Co. v. Richards. The notice 
if it is for anything, is for any use, is to indicate that the contract 
has come into existence, and that the promisee has previously 
requested an offer does not indicate that he has accepted it. 
The offeror would not know that it had been done or not unless 
subsequent notice of the promisee's acting upon it was given 
to him. 

(d) By Whom Offer Must Be Accepted. 

Boulton v. Jones, 2 H. and N. 564, p. 187: Action for goods 
sold, plaintiff having filled order directed to person from whom 
he bought his stock of goods and place of business, without intima- 
tion of change of ownership and not sending invoice until after- 
ward, when defendant said they knew nothing of him. Held, 
for defendant. No contract with plaintiff existed. Possibly 
action might have been maintained by former owner by adopting 
action of plaintiff. (Dicta in last sentence not true.) 

Boston Ice Co. v. Potter, 123 Mass., 28, p. 189: Action on 
contract for ice sold and delivered, defendant having contracted 
with City Ice Co., which sold its business to plaintiff and plaintiff 
having given defendant no notice of the change, servants of de- 
fendant giving daily orders for amount required. Held: Judgment 
for defendant. No express contract or privity of contract be- 
tween plaintiff and defendant with which possession and use of the 
property would support implied assumpsit. 

The point in these cases is that nobody can accept an offer 
except the party to whom it is made, whether or not there is a 
personal element in the contract or not. An offer to B is not 
an offer to C. That is all there is in these cases. 

The suggestion of the court in Boulton v. Jones, on page 
188, nine lines from the top, refers to a rule in agency which 
holds that where A acts intending to act for B, B could ratify 
the act, but could not unless the act was done by A intending 
to act for B. This is not the case in Boulton v. Jones, and the 
judge was mistaken in his dictum when he said "possibly Brockle- 
hurst might have adopted the act of the plaintiff in supplying 
the goods and maintained an action for their price." 

In the fourth line of Endicott's decision in the Boston Ice Co. 
case, it is suggested that "No contract would be implied," he 
means no contract would be implied in fact. It is possible, the 
defendant having used the ice of the plaintiff, he might be liable 
in quasi-contract, on the ground of unjust enrichment, but there 
he would not have to pay the plaintiff's price of the ice, but the 
market value of it. But otherwise the Boston Ice Co. could not 
recover because there was no contract between it and the defend- 
ant. The Citizens' Ice Co. could not recover because it had 
not supplied the ice. See 7 Columbia Law Review in reference 
to these cases. 

Lincoln v. Erie Preserving Co., 132 Mass., 129, p. 192: Action 
on alleged contract for non-delivery of corn, defendant having by 
wire quoted a price on certain quantity to plaintiff, a broker 
who had dealt with defendant individually and as a broker, but not 
offering to sell to plaintiff, and reply of plaintiff merely stating 
fact of sale of corn and that he will see defendant next day. Plain- 
tiff offers to prove verbal acceptance of offer and promise to ship 
to him. Held: Judgment for defendant. The telegrams do not 
contain offer by defendant to sell to plaintiff. As there was no 
written evidence of bargain or offer to sell to plaintiff, evidence 
of subsequent oral promise by defendant or acceptance by plaintiff 
was properly excluded. (Note, for discussion see next chapter.) 
(e) Necessity of Certainty of Terms. 

Moulton v. Kershaw, 59 Wisconsin R., 316, p. 199: Letter 
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from defendant to plaintiff states price of salt and terms under 
which he is authorized to sell it, but makes no definite offer to 
plaintiff of any amount. Plaintiff telegraphed order, but defend- 
ant refused to fill it. Held: Judgment for defendant. Fair con- 
struction of letter shows it to be a mere business circular or 
advertisement. Language is general and not such as to be used 
for offer to individual. 

Harvey v. Facey, L. R. Appeal Cases (1893), 552, p. 207: 
Action for specific performance of contract where the communica- 
tions between the parties were the following, to-wit: Plaintiff 
wired defendant, "Will you sell Bumper Hill Pen? Telegraph 
lowest cash price," to which the defendant replied, "Lowest price 
for Bumper Hill Pen, £900." To this the plaintiff replied, "We 
agree to buy B. H. P. for sum of £900 asked by you." Held: No 
contract. Telegram No. 2 binds defendant only as to price. 
Such statement does not bind him to sell at that price to persons 
making inquiry. To make contract it was necessary for defendant 
to accept the last telegram sent by plaintiff. 

These cases only serve to point out this thing, that the ques- 
tion whether you have an offer or not in any case is a question 
purely of fact, because the only thing involved is the intention 
of the man who makes the proDOsition. Of course that is a 
question of fact. You never could get at a man's intentions better 
by knowing law than without knowing it; it is a question of fact, 
so one court might say in Harvey v. Facey that the defendant's 
telegram was not an offer and another would say it was an 
offer and they would not be inconsistent as a matter of law. It is 
so in Moulton v. Kershaw and Lincoln v. Preserving Co. What 
did the man mean? 

The first question in all the cases is whether a man made an 
offer or not and the second is, whether it has been accepted by 
the offeree. This second question involves a third question. 
In order to determine whether the offeree has accepted an offer 
in any case, assuming there is an offer, you must determine 
what the offer is. If it is so indefinite and uncertain that it is 
impossible for the court to tell what it is, of course you cannot 
tell whether it was accepted or not when an attempt was made to 
do so. 

In Moulton v. Kershaw, the court confuses these two latter 
questions. The court in effect says that rather than do an in- 
justice which might result from holding this to be an acceptance 
of an offer, we will say it was no offer but an advertisement. 
This is absurd of course. It should have said, "We cannot tell what 
would be called for as an acceptance and therefore could never 
tell whether the contract could be enforced." The two questions 
before the court are, (1) is there an offer, and (2) assuming there 
is an offer, could the court tell because of the uncertainty in the 
terms of the offer, whether there had been an acceptance of it. As a 
matter of practice a court will be inclined to consider as not an 
offer, a proposition which is so indefinite that they could not 
enforce it even if there was an acceptance of it. 

In Lincoln v. Preserving Co., it would seem that the preserving 
company's telegram was an offer to the plaintiff to sell him this 
corn, but there was no acceptance of it. It certainly was not an 
offer to anybody else than to whom the telegram was addressed,, 
but the answer could not be construed as an acceptance. 

In Harvey v. Facey, on the other hand, it is impossible to 
conceive of any purpose which the defendant could subserve 
by sending that telegram except to say that he would sell to the 
plaintiffs his property at £900. There is nothing in the case to 
show that the plaintiffs were brokers trying to sell to someone 
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else. On the other hand, it appears from their telegram that 
they were intending to buy for themselves. Their telegram is 
clearly that they wish an offer made to them and the price 
and the defendant wired them his price and they agreed to buy at 
his price. A reasonable construction is to hold the telegrams to 
be a request for an offer, an offer and a reply to that accepting 
same. 

The cases serve this purpose, of giving constructions of 
words which will help in other cases, and because they are warn- 
ings against the use of indefinite language and expressions 
and to show that it is not true that when a man makes a proposi- 
tion to another that he is always looking to a contract. 

The Chicago and Great Eastern Ry. Co. v. Dane, 43 N. Y., 
240, p. 193: Action for damages for breach of alleged contract 
to transport railroad iron from New York to Chicago, defendant 
having offered to transport not exceeding 6,000 tons at certain 
times and under certain conditions, and plaintiff having by letter 
merely assented to the offer or agreement, stating no specified 
quantity and making no promise to furnish any amount at all, 
but having within time limited offered iron for transportation. 
Held: Judgment for defendant. There was no consideration for 
defendant's promise as plaintiff was not bound to furnish any 
iron at all. Its assent amounted to only an acceptance of an 
option to have defendant transport iron if it chose, and for this 
option there was no consideration. A subsequent request months 
afterward to transport a certain quantity is not acceptance in 
reasonable time. 

Great Northern Ry. Co. v. Witham, L. R. 9 C. P. 16, p. 197: 
"An offer to supply goods at prices and on terms contained in 
accompanying schedule during a certain period is turned into a 
binding contract on the giving of an order according to the offer, 
during time limited. Each order given makes a new contract, ana 
offer may be revoked after filling all orders given prior to revoca- 
tion." N. B. Continuing offers are such as may ripen into any 
number of contracts. 

It seems that these two cases cannot be distinguished. The 
offer in the Witham case on the part of the defendant was, "We 
agree to ship you any of the articles named in the enclosed cata- 
logue, at the prices there set out, if you will give us an order 
any time during the next twelve months." In the Dane case the 
offer of the defendant is, "We will agree to receive and transport 
from New York to Chicago any quantity not exceeding 6,000 tons 
of iron in the months named at the price agreed upon." Not that 
they must promise to deliver any certain amount in any certain 
month, because the offer says we will "receive and transport," 
which means "if you will deliver it." It is impossible to call one 
unilateral and the other bilateral. The suggestion of counsel 
in the Dane case toward the end was a suggestion which was 
adopted in the Witham case and it would seem that the court 
would have been following the sense of the situation if it had 
adopted it in the Dane case. It would seem clear it was an offer 
contemplating a unilateral contract and a tender in August would 
make a contract. It was open to the offeree to tender iron in any 
month, not tender proportionately so much iron over the months, 
but any amount any month. The proposition was not to exceed 
6,000 tons during these months. Not only an amount of 6,000 tons. 

The theory of the Railway v. Witham case was that the 
proposition of the defendant was a continuing offer, arhich means 
the offer contemplated a series of unilateral contracts, each one 
coming into existence upon the giving of an order for the goods. 
Applying the same doctrine to the Dane case, each contract 
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came into existence upon the delivery of the iron to the defendant 
in the port of New York. The offer was an offer as every offer, 
revocable before or after any acceptance as to any future accept- 
ance. It seems impossible to distinguish the two cases, and it is 
a settled fact that an offeree, when he makes an offer, in the 
terms of the offer, contemplates one or the other class of 
contracts and it doesn't lie ever with the offeree to tell which it 
will be. The offer could not possibly contemplate either; it must 
contemplate one or the other and if it contemplates acceptance 
by an act the offeree cannot make it out by a promise and vice versa. 
It is for the offeror to say what he wants as an acceptance and 
the only possible way the offeree can convert the offer into a 
contract is by giving him what he wants; that is what is meant 
by mutual assent, assent on and to the terms of the offer. It 
might be in some cases that the offeror would prefer to have a 
promise, in others an act, and it is for him to say which. It 
does seem that the court in the Dane case converted what seems 
clearly an offer contemplating a unilateral contract into one 
looking to a bilateral contract and then the court says because 
we cannot determine with any certainty what the reply of the of- 
feree meant, we assume that he intended to make an acceptance, 
but we do not know what he meant, because we do not know to 
what quantity he bound himself, the court treats it as a case 
dealing with an uncertainty of terms. It is improperly put. 

Shepard v. Carpenter, 54 Minn., 153, p. 204: A and B agree 
to enter into a written contract next month, whereby A shall 
deliver his automobile to B within ten days after the day of the 
contract and whereby B shall pay $500 upon delivery of the 
auto. Contract? 

The point in the above case is that where the parties, although 
intending to make a contract do not in fact agree to anything, or 
if they agree to something, but obviously intend that there shall 
be other terms in the contract which they do not fix then, of course 
their minds have not met on the contract. You have an incom- 
pleted negotiation. To be enforceable, a contract to enter into a 
future contract must specify all its material and essential terms 
and have none to bt agreed upon as the result of future negotia- 
tions. There would seem to be a contract therefore, in the case 
put above. 

Page v. Norfolk, 70 L. T. R. S., 781, p. 210: Plain- 
tiff's proposition is, "This offer is made subject to our ap- 
proving a detailed contract to be entered into." Price to be part 
cash, part brewery stock in company to be formed. Other necessary 
details not mentioned. Defendant withdrew from negotiations 
and plaintiff waived a detailed contract and sues. Held: No con- 
tract. That which the parties had still to do was the essence of the 
bargain. Where a contract is made subject to something to be 
done subsequently, then prima facie that must be done before 
the contract can be regarded as complete. 

Sanders v. Pottlitzer Fruit Co., 144 N. Y. 209, p. 226: Action 
for damages for breach of contract, plaintiff and defendant having 
come to agreement as to terms of contract to be entered into 
by correspondence, but defendant making modifications in contract 
as drawn up by plaintiff not agreed on or hitherto expressed 
in correspondence or to be implied therefrom. Held, for the 
plaintiff. The contract was already in writing and it was none the 
less obligatory on both parties because they intended that it should 
be put into another form. A stipulation to reduce valid contract 
to another form cannot be used for purpose of imposing additional 
burdens on either party. 

CASE: A and B having agreed upon all the terms of a con- 
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tract agree that neither party shall be bound unless and until it 
is put in written form and signed by the parties. That is never 
done. Contract ? 

CASE: A and B enter into an agreement embodying all the 
terms, and they say, "This agreement shall be subject to the con- 
dition of our executing this in writing," and this is never done. 
Contract ? 

CASE: Suppose they say, "We will be bound upon the con- 
dition that these are written out and signed by us," and they 
never write them out. Contract? 

Page v. Norfolk stands for two propositions, namely: (1) That 
a contract does not have its inception until the parties have agreed 
upon ALL the terms, and (2) When parties agree upon the terms 
of a contract, but agree at the same time that the contract shall 
not have its inception until a formal written instrument has been 
drawn up embodying its terms, the parties are not bound in any con- 
tract until that is done which they stipulate shall be the condition of 
the inception of the contract. 

The line of distinction between the two sets of cases being 
this, that a simple agreement to put the terms of a contract in 
writing, those terms having been fully agreed upon, will not pre- 
vent the inception of a contract if broken. It will be but a breach 
of one of the terms of the contract and the other terms will re- 
main binding. But, if the parties agree that it shall be the condi- 
tion of their obligation that the terms of their agreement be re- 
duced to writing, and they never are reduced, then, of course, their 
obligation never arises. 

The condition is usually put in the form of "subject to"; fre- 
quently, "upon the condition that the terms are reduced to writ- 
ing." Sometimes put, "But the parties to the agreement shall not 
be bound unless or until the Dromises are reduced to writing." All 
these terms are forms of conditions and they would have the effect 
as they were held by the court to have in Page v. Norfolk. 

See p. 229, Keener's Cases, also 7 Chancery Div. 29, Winn v. 
Bull; 19 N. Y. Ill; 11 Hun. 70; 21 N. Y. 315; 44 N. Y. 79. 

(f) Acceptance Must Be in Terms of Offer. 

Appleby v. Johnson, 9 C. P. 158, p. 213; defendant's reply to 
plaintiff's offer states that certain terms of contract are left to be 
considered, though it intimates they are practically agreed. Held, 
no contract. "Where a contract is to be made by an offer and 
acceptance, if the answer is equivocal or anything is left to be 
done, there is no binding contract." 

Crossley v. Maycock, 18 E. C. 180, p. 217; specific performance 
asked where defendant made offer and plaintiff replied asking 
the defendant to sign his proposed conditions of sale which were 
in variance to offer. Held, no contract. The negotiations pre- 
ceding the letters contemplated no such terms of sale as were 
embodied in the written contract and so his acceptance was a vari- 
ance of the terms of the offer and would therefore act as a rejec- 
tion of the offer, thereby putting an end to it. 

Baker v. Holt, 56 Wise. 100, p. 218; specific performance. Let- 
ter of acceptance of plaintiff imposed conditions on defendant, as 
to making out and forwarding deed and place of payment of con- 
sideration not included in defendant's offer. These conditions were 
not merely suggested as convenient way of closing deal. Then he 
sent telegram as follows: "Have written you, will take land 
at your figures. Answer." Defendant refused to complete con- 
tract. Held, no contract. Neither telegram or letter was uncon- 
ditional acceptance. 

Where one writing refers to another and is incorporated into 
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it, they must be read together. "The telegram was no more an 
absolute acceptance than the letter. It refers to the letter as con- 
taining plaintiff's acceptance of his offer, and if that letter is not 
an unconditional acceptance, the telegram does not help it." 

The Schenectady Stove Co. v. Holbrook, 101 N. Y. 45, p. 223; 
action for balance due on goods sold and delivered. Counter claim 
for damages for failure of plaintiff to perform alleged contract for 
sale of other goods, price thereon having been given in writing 
and orally modified by plaintiff's agent, but the extent of the 
modification being disputed prior to defendant's acceptance of of- 
fer, and no subsequent agreement being reached and defendant 
introducing certain conditions of shipment to the disadvantage of 
the plaintiff. Held, judgment for plaintiff. Counter claim was 
not good; no contract. Stipulation of defendant as to manner and 
time of shipment required assent of plaintiff to make contract. 
Furthermore, terms of offer were disputed at time of acceptance, 
hence no assent. 

CASE: Suppose that A writes to B that he will sell him 100 
barrels of flour at $50 per barrel at any time within five days, and 
he replies within five days, "Would you sell me fifty barrels at 
the same price?" A's reply to this is, "No." Then B writes and 
says, "I will accept your offer for the 100 barrels." Would that 
be an acceptance completing a valid contract? 

CASE: Suppose in this case, B in replying to A's letter had 
said, "I would like to know from you whether you would pay the 
freight upon the flour," and A replied that he would not do so, 
and then B wrote saying he would accept. Would there be a con- 
tract then? 

Simpson v. Hughes, 66 L. J. R. Ch. N. S. 334, p. 231: Action for 
specific performance. The plaintiff's letter of acceptance of de- 
fendant's offer contains inquiry as to time from which purchase is 
to date, and asks that fences on property sold be looked after. 
Plea, by intervenor, that this made acceptance conditional. Held, 
for the plaintiff. Plaintiff would have been bound to complete 
within reasonable time and such inquiry as to time was merely 
meant to learn defendant's wishes in the matter of performing 
contract, no time having been fixed. The statement as to the 
fences was in no sense a condition of the contract. 

Suppose in this case he had said, "I will accept 'If you will 
repair the fences." Then there would be no contract because of 
condition in acceptance. 

A rejection, of course, is a declaration of intention on the 
part of the offeree that he does not intend to accept the offer; 
a counter-offer is, of course, such a rejection. There would be no 
need of the offeree's making a counter-offer if he were yet con- 
sidering the original offer. A counter-offer, however, is a very 
different thing from an inquiry as to the original offer or an at- 
tempt to induce the offeror to change in some respects the terms 
of his offer. The TEST is whether the reply from the offeree in- 
dicates that he has ceased considering the original offer or whether 
he is still considering it, but attempting to have it changed in 
some respects if the offeror is willing. In the latter case the offer 
remains open; in the former case it is rejected and, of course, de- 
stroyed. 

Now in the case of the flour the reply of the offeree B asking 
whether the offeror would sell fifty barrels at the same price 
does not at all indicate that he has ceased to consider the offer to 
take 100 barrels, but merely represents his preference to buy 
fifty barrels if can do so. Intending not to conclude the negotia- 
tions with regard to the 100 barrels, but to leave it open. So in 
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Simpson v. Hughes the inquiry in regard to the fences does not 
destroy the acceptance preceding it in the letter, because it is 
simply a request for a favor. It is not made a condition of the 
acceptance; is not insisted upon by the offeree; it is an inquiry 
expressing a hope also that the offeror would do certain things. 
An inquiry from the offeree to the offeror does not usually effect 
the offer. A counter-offer will, operating as a rejection. 

In the flour case, the offer after B's reply would remain open 
for thirty days, unless revoked. 

In re Schenectady Stove Co. v. Holbrook: When the terms 
of an offer (its meaning) are in dispute, a distinction is drawn 
between the case where the offeree finds out just what the offeror 
meant by the offer and accepts it in terms; and the case where the 
offeree finds out what the offer means, but accepts it according 
to the way he (the offeree) understands it. This is what the Court 
means by saying, "when the terms of an offer are in dispute be- 
tween the parties and an acceptance is tendered by the offeree 
of the offer as he understands it, there is no contract because 
there is no meeting of the minds." When an offeror makes an 
offer and explains it, you must take the offer to be not only 
what the original proposition was, but the original proposition as 
interpreted by the offeror; the offeree can then accept or reject 
it, but if the offeree says, "I take this offer to be something else 
from what you explain it to be, and I accept it as I understand it," 
there is no meeting of the minds. 

(g) Termination of Offer by Revocation. 

Payne v. Cave, 3 Term Reports 148, p. 235; action for differ- 
ence between amount of the defendant's bid at auction sale and 
amount for which property was subsequently resold, defendant 
having withdrawn bid before fall of hammer. Held, plaintiff non- 
suited. The auctioneer is the agent of the vendor and the assent 
of both parties is necessary to make the contract binding. That is 
signified on the part of the seller by knocking down the hammer, 
which was not done until defendant had retracted his bid. A bid 
is a mere offer, not binding until accepted. 

CASE: A, an auctioneer, places an advertisement in a New 
York newspaper to the effect that he will sell in Albany at an 
auction on the 15th of the month a certain block of goods, includ- 
ing a set of office furniture, and B, reading the advertisement, 
travels to Albany in order to attend the sale and bid upon the 
goods. The auctioneer announced after half a day of auctioning 
off of material, that he would not put up the specific goods; that 
they had been withdrawn. B sues him for railway expenses and 
hotel bills, etc. Could he recover? 

CASE: Suppose A makes an offer to sell his property to B 
within three days and next day he sells it to C. Is that a revoca- 
tion of the offer to B ? 

CASE: Suppose A had, in his auction advertisement above, 
advertised that he would put up and sell to the highest bidder a 
certain well known horse, and B traveled to the sale and stayed 
there two days and was the highest bidder. The owner seeing the 
horse was being undersold, overbid B, in order to prevent the sale. 
B hears of this and brings action as the highest bona fide bidder. 
Could he recover? 

CASE: Suppose A had not bid at all and B had become the 
highest bidder and then the auctioneer had said, "You cannot have 
the horse at that price. I am going to reserve it." 

There are two leading cases, the case of Harris v. Nickerson, 
8 Q. B. 286, and Warlow v. Harrison, 1 Ellis and Ellis 295, at p. 
309, which are inconsistent with each other. One holds that the 
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circular of an auctioneer that he would sell a certain article to the 
highest bidder, is an offer, which was accepted by parties attend- 
ing the sale and becoming the highest bidder (bona fide) and that 
such bona fide highest bidder could have a cause of action against 
the auctioneer for failure to sell the same. The other case holds 
the contrary. The circular there was an offer to put up certain 
furniture and to §ell it without reserve, and the plaintiff attended 
the auction sale after traveling some distance and having gone to 
the sale for the purpose of bidding upon the furniture and the auc- 
tioneer refused to put it up. The plaintiff was here non-suited, 
the court giving as the grounds for its decision in the case, which 
was Harris v. Nickerson, that unless every declaration of an in- 
tention that a person is going to do a thing is an offer, then there 
was no contract in the case. It is not every declaration of inten- 
tion by a man which makes an offer. In the other case, however, 
the court said the plaintiff had a cause of action. These two cases 
stand in the English law unreversed and, of course, they are en- 
tirely inconsistent with each other. 

We have the proposition plainly settled in* the law, that at an 
auction sale the bidder makes the offer. That it is the function of 
the auctioneer to ask for offers, and that until he, the auctioneer, 
accepts the offer made by the bidder by knocking down the ham- 
mer, there is no contract. The auctioneer is the offeree. This is 
the holding in Payne v. Cave above, and would seem to agree 
with the decision in Harris v. Nickerson and to make the circulars 
issued by auctioneers simply declarations of an intention that at a 
certain time he will receive offers, and not an offer to sell to the 
highest bidder without reserve. Doubtless that is the better law. 
How far any court would follow Warlow v. Harrison is hard to say. 
It is really the case of the railroad time table and advertisement of 
the department store to sell a certain number of brass beds, over 
again, in which cases it was held the buyer made the offer. 

Head v. Diggon, 3 Manning & Ryland, 97 p. 237; defendant gave 
plaintiff a three-day offer, the third day falling on Sunday. Plaintiff 
on Monday accepted. The lower Court held for defendant on the 
basis of Cooke v. Oxley that an offer has no continuance without con- 
sideration. Held, judgment for defendant. At time plaintiff sig- 
nified his acceptance, defendant did not agree, hence no contract. 
(N. B. Unless evidence showed revocation before plaintiff's ac- 
ceptance, which report does not show, case is unsound.) 

This case is of the same class as Cooke v. Oxley, which seem to 
belong to a time when there was no conception of any such thing 
as a continuing offer. They held that unless the offeror repeated 
his offer, kept it alive, at the time of the offeree's acceptance, that 
he, the offeror, was not bound, and consequently the offeree was 
not bound. Neither this case nor Cooke v. Oxley is law now. 
There is marked confusion in them about what seems to be a 
very plain proposition, as it 'seems to be pretty obvious if there 
were no such thing as a continuing offer, there never could be such 
a thing as a contract. The acceptance could not be simultaneous 
with the offer. So the acceptance of any offer contemplates the 
continuance of the offer for some period of time at least.. Further- 
more, there could be no such thing as revocation if an offer did 
not continue for a certain length of time. 

Routledge v. Grant, 4 Bingham 653, p. 239; defendant offers 
to take house of plaintiff at certain terms, giving six weeks for 
reply, possession to be given July 25th. Plaintiff, though he hasn't 
lease yet, accepts, stating possession to be given August 1st; de- 
fendant then revokes his offer and plaintiff replies stating intent 
was to give possession the 25th. All letters pass within six weeks. 
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Defendant pleads revocation of offer before acceptance. Held, 
plaintiff non-suited. Until both parties are agreed either has a 
right to break off negotiations. Defendant's revocation of the offer 
before acceptance defeated inception of the contract. Court said 
plaintiff's complaint was bad, because of variance, on ground that 
he showed he didn't have property. 

There was no variance in this case or anything like it. A 
variance is a technical name in pleading meaning one particular 
thing and nothing else. A VARIANCE IS WHERE THE PLAIN- 
TIFF IN THE ACTION PROVES AT THE TRIAL A DIFFER- 
ENT CAUSE OF ACTION FROM THE ONE ALLEGED IN THE 
COMPLANT. It would be a variance if the plaintiff sued for the 
price which he alleged the defendant would pay for a horse and 
proved at the trial that the price was for a cow. Now the cause of 
action in this complaint was an action based upon a bilateral con- 
tract, whereby the defendant agreed to take a house on certain 
terms and the plaintiff for his promise agreed to give it. It is not 
necessary to make a contract for the sale of goods, or renting or 
conveying of property, that the party who promises these things 
should own them at the time. That is of no importance whatever. 
Probably half the contracts which are made are contracts to sell 
that which the promisor has not at the time but hopes to get. So 
it is entirely immaterial whether the plaintiff in this case had the 
term in the property for the number of years which he promised 
to give to the defendant. It was entirely surplusage in his com- 
plaint that he alleged what ownership he had in the lease. It was 
immaterial to his cause of action and, of course, you cannot base 
a variance upon something which is surplusage in the complaint; 
it was not necessary for the plaintiff to allege it, let alone 
prove it. A variance being the difference in the cause of action 
alleged, not surplusage, and the cause of action proved at the trial, 
there was no variance in this case. 

The decision, however, may have been put upon either one of 
two grounds. (1) That the letter of April 6th from Rutledge to 
Grant was a rejection; a counter-offer is always a rejection. (2) 
Assuming this letter was no rejection, then the letters of April 
7th and 9th of Grant would be a revocation of the offer. Appar- 
ently, however, at that time both parties thought they were bound 
and that there was a contract, and it would seem a little doubtful, 
that being the mind of both parties, how you could consider that 
Grant, notwithstanding these letters, had in mind the revocation 
of an offer. However, it being within the court's powers, it con- 
strued the letter of April 9th as a revocation. 

Boston & Maine Railroad v. Bartlett, 3 Cush. 224, p. 245; de- 
fendant gives plaintiff thirty-day offer in writing to sell land and 
later in writing extends offer thirty days more. During time lim- 
ited, plaintiff made acceptance and tender, offer being yet unre- 
scinded. Defendant pleads offer had no consideration and was not 
obligatory. Held, for plaintiff. Offer with time limit was not a 
contract, but a mere offer, revocable before acceptance, but accept- 
ance was sufficient consideration and made contract binding. 

The decision in this case assumes that the offer continued for 
sixty days. See page 247, three lines from top of page. 

A person is bound only by a promise; an offer is not a promise 
until it has been accepted; a person who has made an offer has 
not sold his volition, while a person who has made a promise has 
sold his volition. Making an offer is simply stating a proposition 
embodying the offeror's state of mind with reference to a certain 
subject matter. He is not bound by an offer, though he states a 
period of time during which it should continue. 
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An offer may be terminated in several ways: (1) By revo- 
cation; (2) by lapse of time specified for its existence; (3) by 
lapse of a reasonable time (a question of fact always); (4) by 
death; (5) by insanity (of either party); (6) and by counter-offer. 
Death or insanity cannot be called strictly a revocation; either of 
these is an interruption of the offer, putting an end to it. As to 
counter-offer acting as a rejection of the offer, see 5 Q. B. 364. 

CASE: Where A brings an action in contract, proves offer 
and acceptance, and B offers as defense a revocation of the offer, 
how should the judge charge the jury as to the question of revoca- 
tion? Or, if the doubt is as to the consideration how should he 
charge the jury? A party to an action must allege and prove the 
facts constituting his cause of action whatever they are. If plain- 
tiff is asserting a contract one of the indispensable elements of 
which is a consideration, that being part of his cause of action he 
must allege and prove it, and the burden is upon him to do so 
throughout the trial. As to the question of a revocation; if the 
plaintiff shows an offer made by the defendant, shows that the 
offer was to be open by its terms until a certain time, and that he 
accepted it before that time, the court will have a prima facie case 
for the plaintiff: then if the defendant relies upon revocation of 
the offer as a defense, the revocation being an act which he must 
perform, he must prove the revocation affirmatively as a part of 
his defense. 

Off ord v. Davies, 12 Common Bench, N. S. 748, p. 247. Defend- 
ant in consideration of future discounts to be made by plaintiff of- 
fers to guaranty discounts made for twelve months, but revokes 
offer before any discounts are made. Plaintiff then made discounts 
and sues on alleged contract of guaranty. Held, for the defendant. 
The statement of the time merely fixes the extreme limit. Each 
discount is a separate transaction and creates a distinct liability 
on guarantor. Offer might be revoked between discounts leaving 
defendant liable only for those already made. 

CASE: A gives a guaranty for B's debts to be binding until 
revoked in writing; C sells to B during the lifetime of A, and con- 
tinues to sell after A's death, and then sues A's representatives on 
the bond. What are the rights of the parties? 

Off ord v. Davies is not a bilateral contract. It is the same 
case as Great Northern Ry. v. Witham, on page 196. The plaintiff 
did not offer to discount bills in case the defendant would indem- 
nify him; the transaction was an offer to the plaintiff to indemnify 
him (plaintiff) for any bills which he might discount; an offer to 
be accepted by the discounting of any bills; an offer contemplating 
a series of unilateral contracts. It is another illustration of an 
offer which may ripen into any number of contracts. Jordan v. 
Dobbins, post, was practically the case where A gave B a bond, 
which is a series of promises under seal, requiring no consideration, 
agreeing 'for value received," to guarantee to pay B the price of 
any goods which B might sell to C, until B received written notice 
from A that the guaranty was terminated. A dies, B has sold C 
before and also after A's death, and sues to recover for goods sold 
after A's death. The Court in that case said that plaintiff could not 
recover, because, in the first place, an offer does not bind anybody, 
and, in the second place, a contract of guaranty is revocable, citing 
Offord v. Davies. But Offord v. Davies does not stand for any 
proposition of this sort; all there is in this case in an Offer of 
guaranty, not a Contract of guaranty. There would be no reason 
for putting an offer under seal. In Jordan v. Dobbins, the sealed 
instrument was not an offer but a contract. These two cases show 
the importance of distinguishing between a case in which you have 
only an offer and one in which you have a contract. The line is 
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very close; in the first, "We agree to discount bills up to a certain 
amount," and in the second, "We agree to pay the purchase price of 
such goods as are furnished." The first is a bilateral contract; the 
second an offer looking to a series of unilateral contracts. 

Shuey v. United States, 92 U. S. 73, p. 249; plaintiff claims 
$15,000 from defendant in pursuance of a reward offered l>y the 
defendant for apprehension of Surrat, one of alleged accomplices 
in assassination of President Lincoln, offer of reward having been 
$25,000 for apprehension and further offer of a liberal reward for 
information. Plaintiff supplied information and received $10,000, 
and now sues for difference, $15,000. Court held, he had received 
all he was entitled to. Furthermore, the off er was revoked through 
same channel by which advertised, viz., newspapers. Plaintiff did 
not offer any information until five months after offer was with- 
drawn. 

CASE: A writes an offer to B and says in his letter, "If I 
wish to revoke this offer, it must be understood that I may dd so 
by mailing a letter of revocation." Upon the third of the month 
B writes and mails his acceptance; on the second, A had 
mailed the revocation of the offer. The acceptance reaches A, 
the revocation does not reach B. Contract? Yes. The parties 
cannot agree or one of them cannot stipulate for less than the law 
requires. 

CASE: If a man makes an offer to be open for a year and 
the offeree goes traveling in Europe immediately and the offeror 
mails him a letter of revocation directed to his former address, but 
it does not reach him until after he has accepted, would you say 
there was a contract? Yes. 

There is no doubt but that the Court was brought to the deci- 
sion on this point, first, on the desire to relieve the government, 
and second, upon the plausible, but unsound, argument, that unless 
you say a newspaper offer may be revoked in the newspaper, 
though it never comes to the offeree's notice, it would be very hard 
upon the offeror. Of course, that is true, but it does not cover 
the point. The government was not obliged to make an offer. If 
it wanted to, it could have made it expire in ten days. But when 
it did not, and it could not revoke it, that was its misfortune 
brought about by the lack of foresight on the part of its officials. 
The character or nature of an offer is no argument for the chang- 
ing of the rules of law in regard to a revocation. Undoubtedly 
this case will be followed, but it is perfectly certain that there is 
not a sound thing about it on that point. If it were true that an 
offer could be revoked by an employment of the same means as 
were used in the making of the offer, then, in the first case above 
the offer would be revoked by the mailing of the letter, as these 
were the means to communicate the offer. The Court on page 
252, ten lines from the top, treats on this. It is no objection to an 
offer, nor does it add anything to the rule of revocation that it is 
difficult of revocation; it would make no difference that the revo- 
cation was physically impossible, as in the "Europe" case above. 
That offer would remain open for the year. That is the risk which 
the offeror takes when making such an offer. The decision can 
only be supported on the first ground that he had received all he 
was entitled to. 

Byrne v. Van Tienhoven & Co., L. R. 5 C. P. D. 344, p. 260; the 
offer was made on the 1st; the revocation mailed on the 8th, but 
did not reach the offeree until the 20th; the acceptance was cabled 
on the 11th, and the court held that the acceptance was effective 
and that, although the revocation had been mailed before the ac- 
ceptance was cabled, it was ineffective until received. 
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The holdings in this case on the two points of revocation and 
acceptance, are: First, that the revocation is nothing until it is 
received; but, second, the acceptance was an acceptance when it 
was cabled. This point on revocation, that to be effective it must 
be received, is law everywhere and always has been. See the 
statement on page 262, four lines from the bottom. That general 
statement is made everywhere wherever the question comes up, 
"that a state of mind not notified cannot be regarded in such 
dealings, etc." The statements usually go further, that in all cases 
dealing with contracts, "communication is of the essence of it." 
Then we have the cases of acceptance by letter. 

Dickinson v. Dodds, L. R. 2 Ch. D. 463, p. 252; defendant made 
offer to plaintiff to be open for acceptance until Friday at 9 a. m. 
On Thursday, defendant made contract of sale for same property 
to third party, news of which plaintiff received from outsider on 
same day. Defendant did not notify plaintiff of any revocation 
and plaintiff accepted before expiration of time. Action for spe- 
cific performance. Lower Court held, for plaintiff, holding offer 
to be an agreement and that acoeptance relates back to offer, 
and that hence Dodds had nothing to sell to the third party. Held, 
bill dismissed. Express retraction not necessary if offeree knows 
offeror's mind as to offer is changed. Offer was revocable and 
contract with third party was valid. It is not necessary that both 
parties be bound in Statute of Frauds. Verbal acceptance is suf- 
ficient. In equity, first contract in point of time will be performed. 

Coleman v. Applegarth, 68 Maryland, p. 264; Applegarth for a 
consideration of $5 gave plaintiff an option until November 1st to 
buy a lot at a certain price. Before expiration, this was verbally 
extended to December 1st. On November 9th, Applegarth sold and 
conveyed to Bradley; and later, but before December 1st, plaintiff, 
knowing of sale, made tender to Applegarth and demanded deed. 
Prayer that Bradley deed be declared null and void and that Ap- 
plegarth convey. Defendant pleads optional right and pleads 
Statute of Frauds. Held, bill dismissed. There was no considera- 
tion for the verbal extension, nor was it in writing. The option 
expired November 1st, and though the verbal offer operated as 
continuing offer, the sale and transfer to Bradley terminated it. 
Citing Dickinson v. Dodds for the last proposition. 

This case of Dickinson v. Dodds recalls the controversy 
which originally entered into the law of contracts, as to whether 
a contract should be made up of abstract or expressed intentions. 
Of course, there are a great many attractive theories that a con- 
tract should be made up of the genuine meeting of the minds. A 
great many things can be said of it. But you could never have a 
contract in business relations which should be made up of abstract 
intentions of minds. And so the school which supported the doc- 
trine that a contract must be considered to be made up of the 
intentions of the parties as expressed between them prevailed as 
it would necessarily prevail. You could have nothing but confu- 
sion and uncertainty from any other doctrine; you could, never get 
anything conclusive. So the law has always been that the basis 
of a contract is a meeting of the minds, the intentions of the par- 
ties, as expressed between the parties. 

One can see how the old theory crops out in these cases, it 
seems hard, frequently, as in this case, to say that if the offeree, 
Dickinson, knew that the offeror had changed his mind he could nev- 
ertheless accept the offer, and the Court says as he knew that 
fact just as well as if he had gotten the information from the 
offeror, it will say he could not accept it. He must have known 
that the offer was not open. That is an error. This is one case,. 
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and if the doctrine of this case were to be the prevailing theory, 
then you would revert to the old theory of a contract being made 
up of the abstract intentions of the parties, which could never be a 
sound basis on which to form a contract. 

So there are two things to be said of this decision. First, that 
it is based upon a statement which is untrue in fact. No offeree 
ever can know that the offeror has changed his mind until the 
offeror tell him so. He cannot know it; he may have the best 
evidence, but he cannot know it until the offeror tells him. The 
other, Second, is that it controverts the whole law of contracts, 
which requires that the state of mind between man and man must 
be communicated in contracts, and for the sake of working out 
what appears to be justice in a particular case, the whole doctrine 
of contracts is not to be overturned. Furthermore, the difficulty 
in the case was not a real one. It is a well established principle 
of equity that where there are several claims of contracts covering 
the same property, that the party who has the first contract in 
point of time shall have the property. It is expressed in the well- 
known maxim that, "Where the equities are equal, the first shall 
prevail." The fact is that equity will give it to the owner of the 
first contract in point of time. 

Now, Allen had the first contract in point of time, because the 
date of the contract is the date of the acceptance of the offer, not 
the date of the offer. This doctrine of relation back, referred to 
by V. C. Bacon, was one of his missteps. There is no such doctrine 
and Allen would be given the property here on that equitable doc- 
trine, just as the plaintiff in Coleman v. Applegarth should be given 
the property. There was no difficulty to be overcome in the case 
such as was troublesome to the Court (in D. v. D.), and on account 
of which the Court went to the length of asserting the doctrine 
which would be impracticable from the point of view of business 
relations and unsound theoretically, because a contract is made up 
of the expressions between the parties and an offeree is not obliged 
to guess whether the offeror has changed his mind or not; he is 
not obliged to rely upon the information of a third party; not 
obliged to use his judgment as to what the offeror's mind is. He 
is entitled to have the expression of the offeror himself. 

If Byrne v. Van Tienhoven is good law, then Dickinson v. 
Dodds cannot be. In Byrne v. Van Tienhoven it was admitted that 
the letter of revocation had been written or sent. 

The so-called doctrine of relation back of acceptance: the only 
authority there is on which Dickinson v. Dodds can rest as to this doc- 
trine is the opinion of Lord Eldon, in Kennedy v. Lee, where he says, 
"the acceptance must be taken as simultaneous with the offer and 
both together as constituting such an agreement * * *." V. C. 
Bacon meant to say, in order to avoid overruling the decision in 
Cooke v. Oxley, that if an offer cannot continue in length of time, 
but must be accepted instantly, then we cannot have any contract 
in any case, unless we say an acceptance dates back to the time 
of the offer. But this proposition has never been followed from 
any point of view. There is no doctrine of relation in offer and 
acceptance, but some say there is in other phases of law. 

There are three important topics in the law in which the DOC- 
TRINE OF RELATION plays a part: 

(1) Law of Agency; CASE: A, without authority from 
•B, but purporting to act for B, enters into a contract with C; B 
had never given C any right to assume that A was his agent, so 
that up to this point there could be no contract; but if afterwards 
A tells B of his act, and B adopts it as his own, a contract is made 
which would date back to the time of the acceptance by A, the 
agent. 

D 
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\ (2) Law of Real Property; CASE: Under the statute of 
enrollments, A, January 1st, conveyed property to B; February 1st 
B enrolled the conveyance, and the question arises as to the date 
of the passing of title. Held, to be January 1st, the enrollment 
dating back to the time when the conveyance was made. The 
fact is, the enrollment merely makes an instrument legal, which 
otherwise would not be. 

1 (3) Statute of Frauds; CASE: January 1st, A and B 
orally enter into a contract which comes within the provisions of 
the Statute of Frauds, requiring a writing; February 1st the par- 
ties draw up a writing; before the writing came into existence the 
contract was not enforceable, yet the date of the contract was 
January 1st, because the memorandum dates back to the time of 
tfie oral contract. It is not necessary to adopt the doctrine of re- 
lation, because the memorandum is not the contract when made, 
but is only a piece of evidence of the contract. There is no neces- 
sity for this fiction in offer and acceptance; for an acceptance 
never dates back. The date of the acceptance is the date of the 
contract. 

Furthermore, this so-called doctrine of relation back, is never 
allowed to interfere with the rights of Third Parties. If there is 
any third party interested whose rights will be violated or injured 
by the doctrine of relation back, all the cases in this section hold 
that the doctrine will not then be applied. The adoption of the 
doctrine, as Vice-Chancellor Bacon would adopt it in Dickin- 
son v. Dodds, would destroy the rights of third parties and that 
Would be sufficient to prevent its application here. 

Anson says: "In all transactions by correspondence the argu- 
ment from convenience, as well as from principle, is irresistible in 
favor of the rule in Byrne v. Van Tienhoven; but we must deal 
with the cases as we find them, and there can be no doubt that the 
decision in Dickinson v. Dodds raises a difficulty which is as yet un- 
solved." The case has not been overruled. The evidence does not 
show that Dickinson absolutely knew that the property had been 
sold, while the Court bases its decision upon the fact that he did 
know. 

( There was a case in New York where money was left to A in 
trust to have masses said for the soul of B; when it was attempted 
to enforce the trust against A, the Court said it could not enforce 
the trust, because there was no cestui que trust within its juris- 
diction. The same thing is true of a contract; contract assumes 
two persons within the jurisdiction of the Court, so that when 
either party ceases to be a party possibly within the jurisdiction 
of the Court, the possibility of a contract ceases. This is the rea- 
son the death of offeror destroys the offer; it has no analogy to 
the destruction of an offer by revocation. The death of the offeror 
has not the same effect as a sale of the property, because it is law 
that the sale of goods which are the subject of an offer does not 
of itself destroy the offer. The statement on page 259 is therefore 
not accurate. (106 N. Y. 312, Money left in trust for masses.) 

Brauer v. Shaw, 168 Mass. 198, p. 269. Breach of contracts. (1) 
Defendant's offer replied to by modified offer. Defendant restates 
offer and five minutes after receipt in telegraph office, though 
not shown that restatement had been delivered to plaintiff, plain- 
tiff wires acceptance, referring to first offer. Later the same day, 
plaintiff's agent in letter assumed this contract, if any, discharged. 
(2) Offer received at 12:16, reply transmitted 12:28 and received 
by offeror at 1:20. Revocation sent at 1:00, received at 1:43. Held, 
(1) Either no contract made or it was discharged by conduct of 
parties. (2) Good contract. So long as offer is outstanding it 
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reaches forward to moment of acceptance and speaks then, whether 
much or little time had intervened. Inconsistent act of offeror 
not known to offeree can't effect making of contract. 

CASE: A writes offer to B and B replies accepting the offer 
and then some time later A writes B to the effect that there was 
no contract and B thinking there was no contract, replies, "Yes, A, 
there was no contract." Would the parties be bound in a contract? 

Of course it does not make any difference what the parties 
think if the result is as a matter of law a contract. Their thinking 
it was no contract has no bearing upon it. But, does it make any 
difference if the parties think there is a contract when there is 
none? No, as was seen in Raff. v. Wich. and Rutledge v. Grant. 
In regard to the statement near the top of page 270, while it refers 
to it, it does not seem that the Court had in mind a recision of a 
contract, which, of course, the parties may cause, but it takes some- 
thing more than treatment of the negotiations of the parties as 
having been ineffectual to call off a contract already made. It is 
something more than that. A CONTRACT OF RECISION is in 
itself a new contract and must have all the elements of a new con- 
tract. That contract of recision may be either bilateral or uni- 
lateral, as the case may require, usually bilateral, in which each 
party agrees to waive, to give up his rights in exchange for the 
other's promise. The offeree agrees to give up his rights under a 
contract for the other parties giving up his rights under the con- 
tract. Unless this is what the court had in mind the statement in 
the decision is incorrect. 

This case was decided by the Massachusetts Court, which was 
always assumed to support the doctrine of McCulloch v. The Ins. 
Co., where it was held that in order for an acceptance to be made 
by letter, in the case of a bilateral contract, the acceptance must 
be received by the offeror; that is the Massachusetts doctrine. 
This case seems to be wobbly on this point; the Court seems to be 
unwilling to take any determined position in reference to it and 
doesn't therefore decide very satisfactorily either way. It does 
decide there was a contract here; does decide that the acceptance 
was complete, but it seems to strike a compromise and is anything 
but a clear-cut decision, for the Court says, "Even" at the time 
the acceptance was received, the rejection was not received. And 
another sentence leaves doubt, the first in that paragraph, "that 
the plaintiffs had done all that was necessary on their part." The 
Massachusetts law is that the acceptance must be received by the of- 
feror to be effective; that it would not make any difference what 
the offeree did unless the acceptance reached the offeror. The 
court, however, did have McCulloch v. The Ins. Co. in mind, for 
it mentioned it on page 271. That case is sometimes referred to 
as indicating that perhaps the Massachusetts Court is not willing 
to stand for its minority decision. But it doesn't except by dictum. 
It is in line with McCulloch v. The Ins. Co., for the acceptance 
was both mailed and received before the revocation was received. 

(h) Termination of Offer by Lapse of Time. 

Loring v. City of Boston, 7 Metcalf 409, p. 273; assumpsit 
to recover a reward offered by city officials in 1837, for appre- 
hension and conviction of incendiaries. Acceptance claimed to have 
been made was in January, 1841. Court held, the offer had ex- 
pired through lapse of time. Reasonable person would not con- 
sider it still open. 

CASE: A, in Florida, writes B, in New York, an offer to selj 
him fifty boxes of oranges which he has on hand, and doesn't 
mention any time limit in the offer, to which B writes an accept- 
ance six months later. Does it make a contract? 
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The question in this case is how long an offer will last where 
no time limit is given; an offer of this sort, according to the 
things mentioned in the offer and the surrounding circumstances 
may last a year, may not last but six months or less. So an offer 
to sell oranges certainly would not last six, nor three, perhaps. 
There is a broad margin of fact within which to determine the life 
of an offer in which no time limit is made. That fact is to be de- 
termined by the jury, of course. The test as a matter of law, is, 
what length of time the offeree, as a reasonable man, can consider 
that the offeror from all the circumstances intended the offer to 
be open. As a reasonable man, the offeree in the case of perish- 
able property where the offer is to sell certain property which 
the offeror has on hand should not be considered to remain open 
very long, not more than two or three days, perhaps. In the case 
of an offer for reward for the capture of criminals, it may be 
considered by the offeree to remain open until the purpose of the 
reward was satisfied, either the apprehension or conviction of the 
criminals or part of them, or that the offer had served the purpose 
of being a warning. The test is what the offeree might, as a rea- 
sonable man, consider to have been the intention of the offeror. 
That is the only test which the judge should give the jury. 

The principle just stated entirely covers the cases of Rams- 
gate v. Montefiore, p. 278; MacLay v. Harvey, p. 280, and Home 
v. Niver, p. 286. 

CASE: A says to B, that he would like to have him make 
a carriage for him, and he shows him drawings and specifications 
of a carriage and says, "If you will make me a carriage after 
these specifications, I will give you $1,000 for it." And B collects 
his lumber and the metal parts and starts to work and gets it 
half finished, when A goes to him and says, "I have changed my 
mind. I will not take the carriage." What are B's rights ? 

CASE: Same facts, but assuming that B died after the car- 
riage was half finished, would the personal representative recover 
after completion? 

CASE: A says to B, "I will give you $10 if you walk across 
the street," and when B gets half way over A says, "That will do." 
Was there a contract when he starts to walk? No. 

These cases bring out the question, whether reliance upon an 
offer amounts to anything; whether it can stand in lieu of accept- 
ance; and if it does not stand in lieu of acceptance, whether it 
avails a man. relying upon the offer, anything. The two funda- 
mental principles of contract to be kept in mind are: That an 
offer is always revocable, and that an offer must be accepted 
according to its terms or not at all. With these principles in mind, 
how can it be said that a man, relying upon the offer, even to his 
injury, can claim redress for such injury ? The offer in the carriage 
case contemplates a unilateral contract; it is an offer of sale, and 
if there is a contract here, it must be a contract of sale; but the 
act contemplated by the offer was never done, therefore there was 
no acceptance; to hold otherwise, would be to contravene the first 
of the above principles of contract, and hold that although in gen- 
eral an offer is revocable, it is an exception in the case where 
some one is acting upon it; this would destroy the proposition, 
•leaving no truth in it. An expression as to a state of mind can 
always be withdrawn because the offeror's mind is perfectly free 
until his offer has been accepted in terms. An injury is never 
done to an offeree by making him an offer; and if so, how is an 
injury done to him by allowing him to rely upon an offer? If he 
chooses to begin work which he knows only upon completion will 
be an acceptance, it is his fault: he goes into it with his eyes open; 
he knows that what is wanted is a finished carriage, and he had a 
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perfect right to require the making of a bilateral contract for his 
own protection. If he leaves an offer open to be revoked, which 
he might have closed by a bilateral contract, it is his own fault 
and loss. 

But not every offer of this kind can be revoked without paying 
for it. In the carriage case a sale was contemplated, but if you 
have an offer contemplating not a sale but work and services, as 
where A says, "I want you to paint a picture for me, or survey a 
plot of land," — then the offeror must pay the offeree for whatever 
work and services have been performed under the offer, because 
they were done at his request. You cannot say this in the carriage 
case. So that if an offer contemplates a sale or a completed act, 
then only the sale or the completion of that act can be an accept- 
ance. If the offer contemplates work and services, and A breaks 
the contract, he will have to pay B for the work already done under 
the contract or engagement. 

(i) Termination of Offer by Counter-Offer or Modified Acceptance. 

Hyde v. Wrench, 3 Beavan 334, p. 287; Action for specific per- 
formance where the facts appeared to be that defendant offered 
to sell certain real property to the plaintiff for £1,200 and later 
for £1,000. Plaintiff offered £950 which the defendant refused to 
accept, whereupon plaintiff said he would accept defendant's offer 
of £1,000. Held, for the defendant. Plaintiff's offer of £950 de- 
stroyed offer of £1,000, and hence plaintiff could not hold defend- 
ant on that offer. 

This is sound inasmuch as a counter-offer is an indication 
that the offeree does not wish to treat with the former offer and 
so carries a rejection of it. 

The three cases of Stevenson, Jacques & Co. v. McLean, p. 288; 
M. & St. L. v. Columbus Rolling Mill, p. 293, and Hyde v. Wrench, 
p. 296, sum up the question of counter-offer and what construction 
will be put upon a communication from the offeree. In the second 
and third, counter communication is construed to be counter-offer 
and destruction of the original offer. In Stevenson v. McLean, 
•counter communication was held to be simply a request for infor- 
mation. A request for information simply indicates that the of- 
feree has not yet made up his mind as to the offer. As to the 
question of law being decided by jury, see Ry. Co. v. Columbus 
Rolling Mills, "The submission of a question of law to the jury is 
no ground of exception if they decided it aright." See 99 U. S. 578. 

(j) Termination of Offer by Death or Insanity. 

Werner v. Humphries, 2 Manning & Granger 853, p. 296; ac- 
tion to recover price of a coat made by intestate for the defendant. 
Intestate died before completion of the coat and it was finished 
by his wife, administratrix, and delivered four days after death 
of intestate. Upon death of administratrix, her personal repre- 
sentative now sues. Held, to be a sale by the administratrix. 

There was no quasi-contract here. Suit for goods sold and 
delivered is not confined to auasi-contract. This is a case of uni- 
lateral contract, and is analogous to the carriage case, an offer look- 
ing to a series of acts as its acceptance, and which is not accepted 
until the coat was completed and delivered, which was after the 
death of the intestate, offeree. According to Boulton v. Jones, de- 
fendant could have refused to receive the coat because his offer 
was not accepted by the original offeree; but a receipt of the coat 
with knowledge of the death of the offeree, is transference of the 
offer to this plaintiff. This leads to the question of what negotia- 
tions looking to a contract pass from an offeror or an offeree 
to a personal representative? If this offer were regarded as one 
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for work and services, the question would be whether the woik 
could be done in part by the original offeree and in part by his 
personal representative. But if looked upon as a sale, the effect 
upon the offer would be the same as the effect of death or insanity 
upon any offer. The Court looked at this case in the latter way, 
so that all the transactions with the intestate were of no effect so 
far as this action is concerned. 

Jordon v. Dobbins, 122 Mass. 168, p. 299; case where the Court 
held an offer of guaranty terminated upon the death of the offeror. 
The instrument under seal, in which the offer was said to be, 
seemed more in the language of a contract than an offer and the 
Court might well have treated it as a contract of guaranty instead 
of merely an offer, in which case it could not be revoked. 

Drew v. Nunn, L. R. 4 Q. B. D. 661, p. 301: Action to recover 
price of goods supplied by tradesman to defendant's wife upon her 
order, while defendant was insane. Holdings were: (1) Where 
such a change occurs as to the principal that he can no longer 
such a change occurs as to the principal, that he can no longer 
act for him. Thus bankruptcy, death or marriage of female prin- 
cipal puts an end to agency. (2) But where a principal who has held 
out another as his agent, subsequently becomes insane and a third 
person deals with the agent without notice of principal's insanity, 
the principal is bound so that he cannot repudiate any contract en- 
tered into on his behalf. Retraction of authority does not bind 
third party unless notice is given to him. 

Beach v. The First Methodist Episcopal Church, 96 111. 177, p. 
309; Court held, offer looking to a unilateral contract terminated 
upon the defendant's (offeror's) becoming insane. Acceptance 
after his insanity bound no one. 

The Imperial Loan Co. v. Stone, 1 Q. B. 599 (1892), p. 311; 
holdings in case were: (1) That a contract made by an insane person 
is not voidable at that person's option, if the other party to the con- 
tract believed at the time he made the contract, that said insane 
person was sane. (2) One seeking to avoid a contract on the ground 
of insanity must plead and prove not only his incapacity, but tho 
plaintiff's knowledge thereof, as this is a plea in avoidance. 

The second case holds that insanity puts an end to an offer; 
the third case, that an insane person can contract. How are these 
cases to be reconciled? They cannot be. Yet they are both law. 
In this discussion, insanity must be taken as meaning no mind at 
all; in contract two minds are necessary, and there is no middle 
ground between mind and no mind, in this connection. All these 
cases are good law. As a matter of authority they represent the 
law. The law with reference to insane persons is in this condition. 
If A makes an offer to B and becomes insane before the offer is ac- 
cepted, B cannot accept the offer, whether he knows of the insan- 
ity or not; but if A and B enter into negotiations, which in form 
constitute a contract, B being insane without A's knowledge of the 
insanity, there is an enforcible contract. The accepted reason in- 
tervening insanity puts an end to an offer is, that the making and 
continuance of an offer, if it is to be part of a contract, presumes 
indispensably a mind back of it, and when the mind has ceased to 
exist the offer must cease to exist. This being the theory and 
the accepted theory of why insanity puts an end to an offer, the 
courts at the same time held that an insane person could neverthe- 
less be bound by a contract, although one of the necessary contract- 
ing minds is absent. This is usually put upon the ground of public 
policy, which is the reason always assigned by a Court when they 
want to decide a certain case one way and can find no other excuse 
for it. They say no harm is done to the insane person (unless he 
has been overreached, which does not, of course, come within the 
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scope of the rule), and the other party cannot be presumed to, be 
harmed. In Drew v. Nunn, the Court gives a commentary on the. 
logic of this rule with reference to contract. There is no estoppel 
here (Drew v. Nunn), because estoppel has the effect of prevents ■ 
ing a man from denying something, a representation which he has 
said or made. The insane man admits the things he has said, and 
thus there can be no estoppel. Public policy in this case does not 
mean anything, there is no principle in public policy. The Court, 
however, does not rely on it. After saying that it is difficult to 
give any reason, the Court says that it is wise to put it upon .* 
broad maxim, placing the injury upon the man who made the 
injury possible. But this maxim is not law, and no maxim is law 
unless it is deduced from cases of authority. If you could work out 
estoppel, then the maxim might have an application, but as there, 
is no estoppel, it has no application. The case amounts to this: 
the Court finds it very difficult to assign a ground upon which 
the plaintiff can recover, and yet it has a feeling that the plain- 
tiff ought to be allowed to recover. 

Leading cases in other jurisdictions; holding with Loan Co. v„ 
Stone on capacity of insane persons to contract; 38 N. J. Law 
10 N. H. 156; N. Y. Court held contract would be binding in Appel- 
late Division decision; other New York decisions, 79 N. Y. 541; 2 
Paige 158 is same question in equity; 84 N. Y. 335; 14 N. J. Eq. 
389. See Mecham on Agency, 544-5. 

SECTION II. CONSIDERATION. 

What is the nature of consideration in contract? Langdell 
says that detriment to the promisee is a universal test of the suffi- 
ciency of consideration, i. e. every consideration must possess this 
quality. It is immaterial whether it is a benefit to the promisor 
or not. Langdell, p. 82, Sec. 64. 

Leake in Chap. 1, Sec. 1, paragraph 1, says, "consideration is. 
to show that the parties intend to make a contract * * * 
seems to show that the parties act with deliberation and in ex- 
pectation that the transaction shall be binding." He says the 
question of consideration underlying both sealed instruments and 
simple contracts goes to the test of deliberation; that in sealed in- 
struments you have something to indicate deliberation without 
consideration, and that in simple contracts you have no such in- 
dication apart from consideration. 

This distinction of Leake's between sealed instruments and 
simple contracts is a perfectly good one, but the reason which he 
gives is not at all a correct one. In the first place, when sealed 
instruments came into use there was no such thing as considera- 
tion. Leake starts with the proposition that all contracts need 
consideration, because something must be in a contract to indicate 
deliberation, and that sealed instruments do not need considera- 
tion because deliberation is indicated otherwise. 

At one time sealed instruments were the recognized form of 
making binding promises. There were only three forms of actions 
at one time in English law, namely, Action in Covenant (sealed 
instrument), Action in Debt and Action in Tort. The first and 
second were actions ex contractu. But there were simple promises 
made which could not be enforced. In the case of a simple guar- 
anty there would be no redress because there was no form of 
action. There was no writ covering a simple promise. Then the 
Statute of Westminster under Edward I. enabled the clerks td 
issue writs in cases analogous to cases in which they had been in 
the habit of issuing writs and it being evident that these breaches 
of simple promises needed redress, the clerks began to issue writs 
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to redress those wrongs. There were then two kinds of wrongs in 
simple promises, — (1) which consisted of a breach of a unilateral 
contract and (2) which consisted in the breach of a bilateral con- 
tract. The clerks seemed to have little difficulty about the writ 
in the case of a unilateral contract, because it was evident to them 
that the defendant promisor had received something of value — 
work, goods, or money, which was a wrong to plaintiff's property. 
In these cases they drew writs analogous to actions in trespass 
and other tort actions, to cover the breach of unilateral contracts. 
They had more difficulty in the case of bilateral contracts, be- 
cause all that had passed between the parties, were simple prom- 
ises. They made a writ analogous to a writ of deceit; said de- 
fendant had deceived plaintiff into making a promise, and that if 
he did not make the representation good there could be no security 
in commercial transactions. They therefore drew a writ in the 
nature of a tort writ in deceit. This is the way the action in as- 
sumpsit came into the law. There were two kinds of assumpsit 
actions; actions of special assumpsit, and actions of general as- 
sumpsit (indebitatus assumpsit). 

This is enough to show what part consideration j>layed in the 
history of actions on simple contracts. Simple contracts coming 
into the law as a tort, and the writs being issued for the reason 
given, it is obvious that the reason the writs were issued was 
that the plaintiff, if the defendant were not brought into court 
and made to answer, would have suffered a detriment. In the uni- 
lateral contract by parting with something of value; in the bi- 
lateral contract by being deceived. So that to get one of these 
writs plaintiff must show he had given something of value or had 
given a promise to defendant for his promise — had suffered a 
detriment. There is nothing about deliberation in this and no one 
to-day, if the plaintiff bringing an action in assumpsit should 
offer evidence to show that the defendant had deliberated for an 
hour about making the promise, would contend that such evi- 
dence was admissible. Read Ames History of Assumpsit, in 2 
Harvard Law Review 1. 

As to consideration not being required for sealed instruments. 
It is said they need no consideration; but the reason is not that 
there are other things about a sealed instrument indicating de- 
liberation. The reasons why consideration is not essential to a 
sealed instrument are, (1) there was no such thing in the law as 
consideration when sealed instruments came into it, and (2) the 
promise or covenant contained in a sealed instrument was binding 
because of the exact form in which it was put. At the time sealed 
instruments came into the law, actions and causes of actions upon 
which they were brought all depended upon form. The law simply 
held that in order to make a promise binding it must be put in a 
certain form, — expressed, signed, sealed and delivered; and the 
only reason for there being such a thing as a sealed instrument 
was that in those times, dealing entirely with form, they settled 
upon that form for the promise or covenant which should be bind- 
ing. To say at this day that a sealed instrument presumes con- 
sideration, is to apply the term to a form of promise which has 
nothing whatever to do with consideration; it is taking a term back 
hundreds of years to apply it to something which antedates it by 
that amount of time. Consideration stands entirely apart from 
sealed instruments; has nothing to do with them. This is the 
Common Law. In some states a sealed instrument, by statute, re- 
quires a consideration as much as a simple contract. See N. Y. 
Code, Sec. 840, stating that in executory sealed instruments a 
consideration will be presumed. This means that the burden is not 
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upon the plaintiff to prove consideration, but upon the defendant 
to prove there was none. 

CASE: Suppose that A enters into a contract by which B 
agrees to deliver a horse to A and A agrees to pay $200. A pays 
the sum and the horse is to be delivered some time in the future. 
Living in different cities, A writes to B two or three days later: 
"Won't you please write me out a warranty?" B answers: "For 
consideration given, I warrant the horse to be sound." The horse 
turns out not to be sound. What are A's rights? Suppose that 
A, after the contract had been made, gave his promissory note, in- 
stead of paying for the horse. Any consideration for the note ? 

Consideration is divided by some writers into two classes, 
namely, EXECUTED AND EXECUTORY CONSIDERATION. 
Executed consideration is one which has been performed; but this 
definition would just as well apply to the consideration in the 
case of the warranty above. This warranty is of no effect; there 
is no consideration for it. What was attempted to be made a con- 
sideration is what is called a past consideration, which is no con- 
sideration at all. A consideration which is past can never be the 
basis of a new binding promise. So that an executed considera- 
tion cannot be rightly defined as a consideration which has been 
performed, because this includes a past consideration which is not 
good, whereas an executed consideration is good. 

Take the case where A promises to pay B $10 if he will walk 
across the bridge, and B walks. This is an illustration of what is 
usually called an executed consideration; but where you have an 
executed consideration, you always have a unilateral contract; and 
the term unilateral contract will convey all the meaning which is 
attempted to be conveyed by the term executed consideration, and 
without any of the confusion between it and past consideration, 
which the use of the term executed consideration leads to. 

If A had asked B for a promise to walk across the bridge, in- 
stead of the act of walking, and B had promised, there would have 
been a bilateral contract; the promises would each be what is 
called by some writers executory consideration. But this is a bi- 
lateral contract and when you call it a bilateral contract you con- 
vey all the meaning you could convey if you used the term ex- 
ecutory consideration and you define it properly. 

The first objection therefore to the use of these terms, ex- 
ecuted and executory, is, that they are not precise, because (as 
stated supra) executed consideration in its definition is the same 
as past consideration, whereas the two are totally different; ex- 
ecuted consideration being good, past consideration being bad. This 
is obviated by the use of the term unilateral to denote executed 
consideration, and bilateral to denote executory. 

The second objection is, it is confusing the creation of a con- 
tract with the performance of it. You cannot have a contract 
without a consideration; creation of every contract requires a con- 
sideration to be given, so that every consideration is an executed 
consideration in the sense that it has been given, because every 
contract in its creation requires it; and really when speaking of an 
executed consideration, you are speaking of the performance of 
the contract. To avoid confusion it is therefore best to discard 
these terms executed and executory when speaking of considera- 
tion. 

(a) Distinction Between Motive and Consideration. 

Thomas v. Thomas, 2 Q. B. R. 851, p. 314: Here a widow 
sued her husband's executor for breach of an agreement to allow 
her to occupy a house which had been the property of her hus- 
band, on payment of a small portion of the ground rent. It ap- 
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peared at the trial that the executor in making the agreement was 
carrying out a wish expressed by the deceased that his wife should 
have the use of the house. The court held that a desire on the 
part of the executor to carry out the wishes of the deceased would 
not amount to a consideration. "Motive is not the same thing as 
consideration." Consideration means something of value in the 
eye of the law. Some detriment, moving from the plaintiff. But 
it was further held that the undertaking to pay ground rent by 
the plaintiff was such a consideration for the promise of the ex- 
ecutor and so judgment was given for the plaintiff. 

Philpot v. Gruninger, 14 Wallace (U. S. S. C.) 570, p. 319; 
In October, 1864, Gruninger sold Philpot & Picket an oil well on 
Blood Farm for $3,560, to be paid in thirty days. This was not 
paid. In April, 1865, Philpot, Pickett and one Sherman became 
interested in said well as partners. On May 6, 1865, Gruninger 
(plaintiff) agreed to put in a well of his own with them, and at 
same time made conveyance to the firm of the well on the Blood 
Farm for a named consideration of $3,000. On the same day the firm 
gave him their demand note for $3,000. Gruninger failed to put in 
his well, and now sues on the note. Defense is that consideration of 
the note was Gruninger's agreement of May 6th (which he had not 
performed) and transfer of the well, which was of no value. Court 
charged that defense would fail if execution of agreement was 
mere motive for putting debt in form of the note. Judgment for plain- 
tiff and appeal on this point. Held, judgment for plaintiff af- 
firmed. The debt was part of the consideration and the agree- 
ment of May 6th was the remainder. Plaintiff's non-performance 
does not affect defendant's rights thereunder. The undertaking 
still exists. There is a clear distinction between motive and con- 
sideration. Nothing is consideration that is not regarded as such 
by both parties. An expectation of results may be the motive; so 
also a favor done on the entering into of a new contract, but this 
is not consideration unless so intended by the parties. 

Philpot v. Gruninger and Thomas v. Thomas, have to do with 
the distinction between motive and consideration, and taken in 
connection with Williams v. Carwardine, ante, and Fitch v. 
Snedaker, ante, give an answer to the question, as to what part 
motive plays in the law of contracts. The first two cases, stand 
for this proposition, namely, that where you have a consideration 
for a promise, the motive with which it is furnished is entirely im- 
material; and on the other hand, where you have no valuable con- 
sideration for a promise, motive will not supply the deficiency or 
become a substitute for it. The court treated Thomas v. Thomas 
as a bilateral contract. The defendant claimed that the considera- 
tion was either lacking entirely or that it was not set out, saying, 
that motive not having been alleged there was a fatal variance, 
i. e., cause of action proved, differing from the cause of action al- 
leged in the complaint. If motive was a part of the consideration, 
or stood in the place of consideration in this case, there was a 
variance; if motive was not a part of the consideration, there was 
no variance. The court found consideration entirely outside of 
motive, hence no variance. In Williams v. Carwardine motive 
was material and relevant, but not at all on the question of con- 
sideration. The consideration was assumed. The question was 
one of assent, and the court should have held that where the 
assent is in question the motive with which the act is done becomes 
material, because until vou understand the motive you will not 
know whether the consideration was furnished with an intention 
of accepting (assenting to) the offer. Fitch v. Snedaker held that 
motive may be immaterial, but consent is vital. Therefore, from 
these cases we find that motive never affects the question of con- 
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sideration in contracts, but it may affect the question with what 
intention a consideration is furnished, i. e., the question of con- 
sent. 

Another distinction between motive and consideration is brought 
out in Thomas v. Thomas. It is said in English Law that con-« 
sideration must always move from the plaintiff. Motive may not 
move from the plaintiff. In this case the motive moved from the 
testator. It is strictly true in English law that consideration al- 
ways moves from the plaintiff, but to make the whole statement 
concise and applicable to American law you will have to say, con- 
sideration always moves from the plaintiff or promisee, because 
in this country, in one form or another, a promise made for the 
benefit of a third party is held to be binding. For the equity of 
this case see Taylor, 343, and Story Equity Jur., 425. 

The distinction between failure and want of consideration 
arose in Philpot v. Gruninger. In that connection consider this: 

CASE: B under seal promised to pay $1,000 January 15th. A 
had orally agreed to deliver January 1st, a certain horse, of which 
nothing is said in the sealed instrument. Horse died before Jan- 
uary 1st. What are the rights of the parties ? 

Past consideration is not failure of consideration, and there 
is a great difference between want of consideration and failure 
of consideration. A promise under seal needs no consideration at 
common law and therefore it is never a defense to an action upon 
such an instrument to say there was want of consideration. On 
the other hand, suppose the parties had agreed upon a considera- 
tion for a sealed promise, and the consideration has failed, as in 
the death of the horse in the case above. You must distinguish 
between the two cases. First, it is possible for the parties to say 
that no contract shall come into existence between them, unless a 
certain condition happens. They may require more than the law 
requires. Secondly, the parties may say that an instrument which 
is effective without a consideration in law, shall nevertheless re- 
quire consideration. Where the parties did agree upon considera- 
tion, which is the case under notice, B will have no defense to a suit 
upon that point at common law. A has a binding obligation with- 
out consideration and when he proves it, he has his case. It is, 
however, unjust for A to enforce that instrument and in practice 
the thing that B would do, would be when he is sued, to go into 
equity and present the facts and he would get an injunction. In 
equity consideration may always be enquired into, whether it is a 
sealed instrument or not. Equity will do nothing to enforce the 
rights of a volunteer, or one who pays no consideration. A is here 
taking advantage of the defendant, the opportunity of which is 
given by the hard and fast rule that a sealed instrument needs no 
consideration. B would get an injunction on account of failure of 
consideration. In Philpot v. Gruninger there was no failure of 
consideration. That brings up the case where you have a pure 
bilateral contract to pay so much for and to deliver a horse. 
There is no failure of consideration, as the consideration was the 
promise. Where you have a bilateral contract there could strictly 
be no such thing as a failure of consideration and that was the 
case of Philpot v. Gruninger. The term is generally used, how- 
ever, as applying to such a case. 

(b) When Consideration Is Necessary. 

Pillans & Rose v. Van Mierop & Hopkins, 3 Burrows 1663 
(K. B.), p. 324: One White wished to draw on plaintiffs, who 
asked for credit on a good London house for their reimbursement. 
Defendants were named and plaintiffs honored White's draft. 
Plaintiffs then wrote to defendants asking if they would accept 
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bills on White which they would draw within a month. Defendants 
replied that they would, but before the draft was drawn, White 
failed and they forbade plaintiffs drawing on them. But plaintiffs 
drew and defendants refused to honor the bills. Defendants plead 
past consideration, hence nudum pactum. Lord Mansfield's hold- 
ings were: (1) "This is a mercantile transaction quite different 
from a naked promise to pay the debt of another." (2) A nudum 
pactum does not exist in the usage and law of merchants. Want 
of consideration is of no importance if contract is in writing for 
"ancient notion about the want of consideration was for sake of 
evidence only." Yates, J., held: (3) "Any damage to another or 
suspension or forbearance of his right is a foundation for an 
undertaking and will make it binding, though no actual benefit 
accrues to undertaker." (N. B. Detriment here was not incurred 
at defendant's request.) (4) A promise to accept is the same as 
actual acceptance. The bill drawn by plaintiffs was accepted by 
"relation and connection." (N. B. That a bill cannot be accepted be- 
fore it is drawn, is law to-day generally.) 

CASE: A says to B: "If you will marry, I will give you 
$5,000." Relying upon the faith of the promise, B marries. Is 
there any consideration here moving from the promisee? Will 
mere reliance upon a man's promise convert that promise into a 
binding contract? 

CASE: Suppose A had said: "When you marry me, I will give 
you $5,000." 

CASE: A says to B: "If you will draw a bill of exchange, I 
will accept it." B draws it and A refuses to accept it. What are 
B's rights ? 

CASE: A asserts that B owes him $500 on a note. B denies 
it and says to A: "If you will show me my note for $500, I will 
give you $1,000." A shows him the note. Can he be held to his 
promise ? 

CASE: A promises to give B $500 in a month from date. B, 
relying upon this promise, spends more money during the next 
month than he would otherwise have done. A fails to make his 
promise good. Has B any rights against him? 

Rann v. Hughes, 7 Term Reports 346, note "A," House of Lords, 
p. 336: Assumpsit. Defendant's intestate owed plaintiff's testator 
£983, by reason of which defendant individually promised to pay 
same. On plea of non assumpsit, judgment was given for plaintiff 
against defendant de bonis propriis, i. e., attaching against ex- 
ecutors own goods. The House of Lords reversed the judgment in 
favor of the defendant, holding that "being indebted is of itself a 
sufficient consideration to eround a promise, but the promise must be 
eo-extensive with the consideration (i. e., between some persons in 
same capacity) unless some particular consideration of fact (as a 
promise to defendant individually of forbearance against defend- 
ant as administrator) warrants an extension of it against the de- 
fendant in her own capacity." No such consideration here. (2) 
Contracts are either parol or specialties. If merely written and 
not under seal, they are parol and consideration must be proven. 
(3) Provision of Statute of Frauds regarding liability of personal 
.representatives is merely negative, that they shall not be liable 
individually unless agreement or memorandum is in writing signed 
by the party. This does not prove that if in writing the party 
must be liable. 

Of course the case of Rann v. Hughes is inconsistent with 
Pillans v. Van Mierhop in the whole reasoning of the case and the 
statements of law laid down therein. There are two things stated 
in Pillans v. Van Mierop which should be noted: (1) That re- 
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liance by the plaintiff upon the defendant's promise and as a con- 
sequence suffering of detriment by them will be a consideration for 
the promise ,and (2) that even though there was no consideration 
for the promise, inasmuch as the promise was in writing it would 
be binding without a consideration. 

That case is a very important case to serve as a warning, be- 
cause there is nothing in either of these propositions and yet they 
might be fallen into very easily. One must distinguish clearly on 
the one hand detriment suffered in reliance upon a promise, mere 
reliance, and on the other hand a detriment suffered intentionally 
as a consideration for the promise. Two very different things. In 
the latter case a contract and in the former, none. No man can at 
his option rely upon a promise and having suffered detriment sue 
and recover on the promise. If he chooses to rely upon it he takes 
the chance with or without right and the only thing which can 
give him a right of action upon a promise is that the thing he did 
was requested by the promisor. No one can take action upon a 
promise unless he was requested by the promisor to do so and in 
exchange for the promise. A thing may or may not be a con- 
sideration for a promise according to whether the parties intended 
or did not intend it to be. The test is, did the promisor ask for the 
thing in exchange for his promise. Therefore, from the standpoint 
of consideration, to determine whether you have a good contract or 
not, these three auestions must be answered in the affirmative: 

(1) Whether what the plaintiff did was done at the request of the 
defendant, and as a consideration in exchange for his promise; 

(2) whether the Dlaintiff has actually done the thing or things 
asked for and (3) whether the plaintiff in doing that thing sur- 
rendered a legal right. 

Now, defendants in Pillans v. Van Mierop never asked the 
plaintiffs to refrain from suing White, expressly or impliedly. 
Plaintiffs merely asked the defendants whether if they extended 
credit the defendants would accept bills drawn upon the creditor 
White and they said they would. 

There was a case in which A, having his nephew, B, living in his 
house with him, and A being old and decrepit, allowed B to per- 
form services for him, B being supported in the meanwhile, and A 
said to B: "You have done much for me and have been very kind 
to me and because you are going to live here, and, I hope, con- 
tinue your kindness, I am going to leave you $5,000." B, relying 
upon this, stayed with A and performed services, but in the will 
there was no mention made of this promise. B sued and was met 
with the proposition that there was no consideration, no detriment 
requested by A. There was nothing there to indicate that A 
asked the services in exchange for his promise to make a certain 
kind of will. Mere reliance upon a promise to the detriment of the 
promisee does not make a contract. 

On the second point that a promise in writing would never be 
declared invalid for lack of consideration, although there were 
one or two cases decided upon the proposition it probably never 
was Common Law as distinguished from Civil Law. It probably 
applied in the latter. Then in the case of negotiable instruments 
which are referred to by the court on page 329, in illustration, it 
probably was never law that they were valid without a considera- 
tion. There is some distinction in bills and notes from other writ- 
ten promises. In regard to both of them consideration is neces- 
sary. However, in bills and notes, negotiable paper, a considera- 
tion is presumed. That is to say, the mere production of the in- 
strument raises a prima facie case of consideration for conven- 
ience, but for no other reason. You may say they are quasi spe- 
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cialties; they are specialties to a certain extent. As to considera- 
tion in specialties the New York statute does not say that a sealed 
instrument does not need consideration, but says that in the case 
of executory sealed instruments, consideration will be presumed. 
So in respect to bills and notes. Consideration is presumed and 
the effect of this is that when suing upon it, you make a prima 
facie case in proving the signature and introducing the instrument 
and then the burden is upon the defendant to overcome the pre- 
sumption. All other written promises rest upon the same basis 
as any oral promise, namely, the plaintiff from the start must 
allege and prove consideration. 

The suggestion in Rann v. Hughes on that proposition is inter- 
esting, correct and exceedingly good. See page 337 Keener's Cases. 
You will find some text writers, Leake on Contracts, for instance, 
saying that contracts are divided into contracts in writing and 
those not in writing. There is no basis in law for any such division. 
It does not make the slightest importance whether they are in writ- 
ing or not. In Leake, when he deals with his division of contracts in 
writing, he refers to the Statute of Frauds. But the court here says 
the Statute of Frauds does not create or establish any such class 
as written contracts. It doesn't even require that any contract 
named in it shall be in writing. The Statute of Frauds being a 
rule of evidence the effect of it is that the contracts described in 
the same shall be evidenced at the trial by writing. The Statute is 
satisfied by the production of the memorandum of the contract at 
the trial, whether secured the day before or not. The contract is 
not required to be in writing, only that it shall be proved by 
written evidence, and this evidence must show every element of a 
contract, including consideration. The correct division of con- 
tracts is between formal contracts (sealed instruments and nego- 
tiable paper) and simple contracts (all others than those). There 
is no class called written. 

CASE: A owes B $500 and A in consideration of the obliga- 
tion promises to pay B $400. Would B recover on this promise? 
Is this promise co-extensive with the debt? 

CASE: Suppose the promise of A had been a promise to pay 
$500 six months from the date of the promise, with interest. 
Would you allow B to recover after the six months ? No. This is 
not co-extensive with the debt. 

CASE: B owes A $500 and B says if you will promise never 
to sue me I will give you $400, and A promises never to sue him 
and B gives him $400, and the next day A sues B. Would you 
allow him to recover? 

Now in regard to a previous obligation as consideration, the 
proposition stated on the top of page 337 is sound and true, just 
the way it is stated — that a promise to pay an antecedent debt is 
enforced. Sometimes put in this way: That an antecedent debt 
may act as a consideration for a subsequent promise to pay it, 
but the promise must be co-extensive with the debt. 

DEBT: CASE: A assaults B, and B sues A in tort for the 
assault. Does A owe B a debt. No. 

CASE: Suppose A goes into B's store and asks him to send 
up ten barrels of flour to his house and B does it. Is there a debt? 
No. If they had agreed upon the price, however, there would be a 
debt. 

CASE: Suppose A hires B to do a piece of work, and B 
finishes the work without any statement regarding the price. Is 
there a debt? No. 

This is the one exception to the doctrine of consideration, the 
rule being that for a consideration the promisee must give up 
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-something, which, of course, must be at the time of the promise. 
The court says here, that being indebted is a sufficient considera- 
tion for a subsequent promise to pay the debt provided the promise 
is co-extensive with the debt. There is no reason for it. There fs 
an explanation of it, however. After assumpsit was introduced 
into the law and commercial transactions increased that became a 
very favorite form of action, and the courts having jurisdiction 
had a great deal of business. Strange as it may seem, in those 
days the courts were eager to have work on hand and other courts 
not having so much work to do were jealous. One of these was 
the Court of King's Bench, and so this court established the rule 
and said that it would take jurisdiction of and enforce 
promises made to pay antecedent debts. In other words, that rule 
was established in order to get jurisdiction over a certain class of 
•cases; it was purely arbitrary, but when they established this rule 
they also established an arbitrary limitation, that the promise to 
pay must be co-extensive with the debt. Not all promises to pay 
antecedent obligations, but promises to pay debts, the promises 
being exactly co-extensive with the debt. 

The plaintiff failed in Rann v. Hughes because the promise 
was not co-extensive with the debt. It was due from the adminis- 
tratrix, whereas the promise was to pay in her individual capacity. 
The insertion of two words in the complaint would make it a good 
cause of action namely, "as administratrix," on page 336. 

Now a debt in common law was a technical thing. The action 
of debt lay where there was an obligation from the defendant to 
the plaintiff in a liquidated, fixed, certain, ascertained sum of 
money, which obligation had arisen from a benefit received by the 
defendant from the plaintiff, a quid pro quo, as it was called. So 
it is a technical debt which is referred to in this rule. * * * 
Two characteristics of it were that the sum of money was fixed 
and it became due because of a benefit received, a quid pro quo. 
That is the exception to the rule of consideration. Being indebted 
is of itself sufficient consideration to ground a subsequent promise 
to pay itj co-extensive with the debt. 

Now, if A owes B a debt of $500 it is due now or it is not 
a debt, and being due now is not the same as being due six months 
from now. So, if A promises to pay this six months from now 
it is not co-extensive with the debt and will not be supported by 
this rule. Any variation of the time or manner of the payment 
makes the promise other than co-extensive with the debt and there 
could be no recovery. 

The question whether the promise to pay a less sum is co- 
extensive has been discussed greatly, and it seems that it is, for 
if he owes him $500 he owes him $400, and if the promise is co- 
extensive in all other respects it is co-extensive with it. It has 
been enforced and will be under this rule. But a promise to pay 
4J501 is not co-extensive, this amount not being due. 

(c) Surrender of Right as a Consideration. 

(1) (Early History.) 

CASE : A says to B, "If you will let me walk across your wood 
lot, and give me your consent to walk across, I will pay you $10." 
B consents. Is there a contract? 

CASE: Suppose B had said, "I promise to write you a letter 
giving the consent." Contract? 

Smith v. Smith, 3 Leonard 88, p. 338: Assumpsit on agree- 
ment by defendant to procure certain lands to one of children of 
plaintiff's testator in consideration that testator should make de- 
fendant overseer of his will and give him disposition of his goods 
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for education of testator's children. On plea of non-assumpsit 
judgment is given for defendant. The court held that in the absence 
of contrary showing, the law presumes that defendant has made 
no private gain by the trust, and hence there is not any benefit to 
the defendant that is sufficient consideration for promise (N. B* 
Lack of benefit to defendant is immaterial. Case is unsound). 

Pickas v. Guile, Yelverton 128, p. 341: Assumpsit on promise 
by defendant to redeliver to plaintiff certain broadcloths and wool 
delivered to defendant at his request. Plea of non-assumpsit and 
judgment for defendant. Court held that there was no benefit to 
defendant laid in the declaration, the custody alleged being rather 
a charge than a benefit, as he had no right of user. (N. B. Unsound. 
Plaintiff gave up right of possession at defendant's request.) 

These two cases were decided at a time when assumpsit had 
just come into the law. Up to that time the only actions ex contractu 
were actions in covenant and actions in debt. The test of an action 
in debt was benefit to the defendant. An action in debt would 
never lie where such benefit to defendant could not be shown, i. e., 
benefit in its ordinary meaning. The courts in these early cases 
had not gotten away from the consideration of debt sufficiently to 
-decide that a bare detriment to the plaintiff (the surrender of a 
legal right) could support a promise by the defendant when he had 
received apparently nothing of pecuniary benefit. 

Pickas v. Guile shows that contracts of bailment were at 
first refused recognition by the courts because there was no ap- 
parent benefit to the defendant. This was losing sight of the con- 
tract character of a bailment, where detriment to plaintiff is in- 
volved. The surrender of the goods beiner a good consideration 
for the defendant's promise to deal with them as the bailor re- 
quests. It might be well to note here that having a request, a 
promise upon it can be implied. So that request is important only 
where there is not an express promise. Acceptance implies a re- 
quest. 

Fuller's Case, Godbolt 94, p. 339: Assumpsit on promise by 
defendant to pay plaintiff, his eldest son, £10 for plaintiff's con- 
sent that his father shall make an assurance to plaintiff of cer- 
tain lands. Judgment for plaintiff. Court held the giving of the 
consent was the consideration, it having been requested as such by 
the defendant. 

The court in this case said "the plaintiff, the son, ought to 
promise to give his assent, or otherwise A had nothing * * *," 
which shows that the court puts out of mind the existence of such 
a thing as a unilateral contract. 

CASE: Suppose A says to B, "I will promise to maintain and 
agree to take care of your children if you will leave me your goods 
and property," and they are left by his will and then B does not 
care for the children. Has he broken a contract? 

CASE: A says to B, "I will secure you certain land if you 
will commit your children to me and support them out of the land." 
Consideration ? 

CASE: A says to B, "If you will promise to return me the 
money in a month here is $50.00, which I will loan to you," and B 
says, "I promise." Consideration? 

Sir Anthony Sturlyn v. Albany, Croke, Elizabeth, 67, 1587, p. 
340: The facts were that the defendant went into the possession of 
a piece of property in the middle of the term, there having been 
another occupant before that, and the other had left his rent in 
arrear. The defendant also did not pay his for some time and then 
the plaintiff demanded the rent and the defendant said, "I do not 
think there is any lease entitling you to rent and if you show me 
this I will pay all the rent I owe and the arrearages as well." 
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The plaintiff showed him the lease and the defendant refused to 
pay. Then the action was brought. The court said the plaintiff 
could recover. That the showing of the lease was a consideration 
.for the defendant's promise, for the surrender on the part of the 
plaintiff of a legal right at the defendant's request in exchange 
for the defendant's promise was sufficient. Then the court goes 
on and adds a note to its decision and refers to a similar case 
and says no action in assumpsit would lie there. Now the distinc- 
tion which the court is trying to make is this. There was a time 
in our law when there were degrees of dignity among the various 
actions. At that time there were three forms of so-called contract 
actions; (1) the action of Covenant, which was an action upon a 
promise under seal; (2) the action of Debt, and (3) the action 
for a simple promise in Assumpsit. The most dignified being 
Covenant, then Debt and then Assumpsit. The rule was, the 
plaintiff must follow his highest remedy, Covenant first, if he. 
had that right, if not, Debt if possible, and if he had neither 
Covenant nor Debt then he might sue in Assumpsit. Now the 
case considered by the court in the note is a case where the de- 
fendant said to the plaintiff, "If you will show the obligation, that 
is, the bond or lease under seal, I will pay you the rent." The 
plaintiff showed it to him and the court said assumpsit would not 
lie and they said that the proper action would be covenant or debt, 
because either of these actions and both of them are higher than 
the action of Assumpsit. But in the case of Sir Anthony v. Albany 
it would not apply because no action would lie for the recovery of 
the whole amount except an action of assumpsit. The action 
of covenant on the lease would only cover the rent due from the 
defendant. The plaintiff could not recover in covenant the arrear- 
ages of rent, because the defendant here had not covenanted in 
that lease. It was someone else who had made the covenant but 
in assumpsit the plaintiff could recover both the arrearages and 
rent due because the defendant had promised to pay both of 
these in consideration that the plaintiff would show him the lease, 
which was done. 

Wheatley v. Low, Croke, James, 668, 1623, p. 342: In this case 
the promise by the defendant was if the plaintiff would let 
him have £10 he would pay it to a certain person. Breach that 
he did not do so. Plea, no consideration. Judgment for plaintiff. 

There is no doubt about the soundness of the case. Defendant, it 
is true, received no benefit whatever from the consideration. He 
was to act simply as a custodian of the money, but the plaintiff 
suffered a detriment in surrendering the custody of the money 
to the defendant in exchange for the defendant's promise. 

Hawes v. Smith, 2 Levinz 122, 1675, p. 342: In this case 
the allegation is that in consideration that the plaintiff had ac- 
counted with the defendant and that upon such accounting the 
defendant had been found so much in arrear the defendant promised 
to pay. Except for the form of the complaint there is no reason 
why the plaintiff should not have recovered in this instance. The 
plaintiff was not under any legal duty to render a statement to 
the defendant, and if he did so at the defendant's request and in 
exchange for his promise there would be a consideration. The 
complaint in the form in which it is stated here is demurrable 
because it stated the consideration as a past consideration. The 
detriment which underlies the consideration must be suffered at the time of 
the promise. The court seems to have overlooked the defect in the 
complaint. 

(2) Specific Cases. 

Williamson v. Clements, 1 Taunton 523, 1809, p. 343: In this 
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case the complaint states the consideration also as past considera- 
tion and would be demurrable on that ground, but neither the coun- 
sel or the court seems to take notice of this and the case is decided 
upon the question whether or not the fact that the plaintiff exe- 
cuted a bond of indemnity at the request of the defendant and in 
exchange for his promise could be a consideration and the court 
held it could be. Although it is no advantage to the defendant, 
it is a disadvantage to the plaintiff; the giving up of a legal 
right. Giving the bond, not the discharge of the obligation was 
the consideration. 

In Brooks v. Ball, 18 Johnson 337, N. Y., 1820, p. 345:. The 
defendant said to the plaintiff, "I do not know whether I owe you 
or not, but if you make an affidavit that I do owe you so much 
money, I promise to pay you," and the plaintiff made the affidavit, 
and then the defendant offered to show that it was false, but 
the court said: "The consideration which you asked for was 
given at your request and in exchange for your promise and that 
is what makes the consideration and it makes no difference whether 
this is useless or not" The offer did not ask for the truth, merely 
for an oath, and the consideration was the giving of the oath. 
To go into the question of whether the oath was true or false, 
the court would be going into the performance of the promise, as 
distinguished from its creation. If plaintiff had sworn falsely, — 
good contract, though perjury committed. 

Wilkinson v. Oliveira, 1 Bingham, N. C. 490, p. 348: Defendant 
in attempt to prove that he had a right to a certain estate under 
a will, obtained from plaintiff a letter by which he proved his 
right. Complaint alleges he therupon promised the plaintiff a 
certain sum of money for the aid furnished. Held for the plaintiff. 
That the consideration, though alleged as past, was good never- 
theless, because it was requested by defendant* 

Rightfully the complaint should be demurrable; for considera- 
tion is stated as past. Of course, if the promise were made at the 
time the letter was given up, the consideration would be good. 

The promise by the defendant was evidently to pay $10,000 
for a letter. He did not stipulate that he would only pay if it was 
effective in the law suit. He promised he would pay if it was 
delivered. 

Bainbridge v. Firmstone, 8 Adolphus & Ellis 743, 1838, p. 
350: Plaintiff at request of defendant delivered certain boilers 
to be weighed, and defendant promised to re-deliver them upon 
request in condition as received. Refusal to so deliver. Held 
for plaintiff. That plaintiff parted with possession for any 
length of time at the request of the defendant is sufficient consid- 
eration. Immaterial that delivery was of no benefit to defendant. 
Sound case and contra to Pickas v. Guile. 

Brooks v. Haigh, 10 Adolphus & Ellis 323, 1840, p. 351; 
Plaintiff at defendant's request gave defendant, in consideration 
of defendant's promise to pay bills when due, a guarantee held 
by plaintiff for Lees & Son. Held for plaintiff. That parting 
with the instrument requested was good consideration and fact 
that guaranty had no value is immaterial. Assuming: defendant 
asked for the particular paper, if plaintiff gave it up there 
was consideration, whether the paper was a guaranty or not. 
If, however, the offer contemplated the giving up of a guaranty, 
it was never accepted. This is probably the most extreme 
case to be found on the question of adequacy of consideration. 
The court lays down the doctrine in question, that assuming an 
intention to contract, the COURT WILL NOT GO INTO THE 
QUESTION OF THE RELATIVE VALUE OF THE CONSIDERA- 
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TION AND THE PROMISE. This is so far as the CREATION 
of a contract is concerned. Adequacy or inadequacy of considera- 
tion is, however, very important on the question of fraud. 

If the defendant had alleged fraud on part of plaintiff in 
obtaining the promise, the fact of adequacy would have been reve- 
lant. In dealing with the question of consideration, you are dealing 
with the creation of a contract. When dealing with the question 
of fraud, you are assuming a contract is already created, and 
the question is whether it shall be set aside. When a case comes 
into EQUITY where the consideration is shown to be grossly in- 
adequate, equity will take cognizance of the question of adequacy, 
although a court of law would not. While equity may refuse 
to give plaintiff a remedy actively, it will not enjoin his action at 
law. Equity tuxes the position that if the plaintiff has a right at 
law we will not enjoin him from pursuing it there, but we will 
not help him out. 

White v. Bluett, 23 L. J. R. Exchequer, N. S. 36, 1853, p. 
355: Executor brings assumpsit on promissory note against de- 
fendant, son of testator, and son pleads that father had promised 
not to hold note against defendant if he would refrain from accu- 
sations as to father's partiality toward other children. Held, 
defense ineffective as there was no consideration for the promise. 
Defendant had not given up a legal right for the promise. The 
offer contemplated the doing of something forever. 

If this be taken as a unilateral contract, the consideration 
would literally never be complete, to enable plaintiff to sue. But 
the word forever used in this connection is taken in a qualified, 
sense; here it meant during the life of the deceased, so that the 
consideration had practically been performed. Plaintiff had a legal 
right to "bore his father." This he gave up. 

Why does the court allow the contract between the deceased 
and the defendant to be a defense in this action on the note? To 
avoid circuity of action. Because the damages which the personal 
representatives would receive on the note would be identical to 
those which the defendant would secure in an action against the 
personal representative for the breach of the contract not to sue 
on the note. 

Hart v. Miles, 4 C. B. R., N. S. 371, 1858, p. 357: Defendant 
agreed that if the plaintiff would give him two bills of exchange, 
that he would endeavor to have same collected and with the pro- 
ceeds pay off another bill outstanding against the plaintiff. After 
collecting the first two bills he failed to pay the bill against the 
plaintiff and he sues to recover the same. Held, surrender of right 
to possession is sufficient consideration, and if there is any con- 
sideration the court cannot inquire into its adequacy. 

CASE: Suppose A in consideration that B promises to pay 
him $10,000 on the first of January, promises to pay B $100,000 
on the first of January, the promises being exchanged. Is there 
a good enforceable contract? 

CASE: Suppose A says to B, "If you will give me $10,000 
now, I will give you $100,000 on the 1st of January," and B gives 
him the $10,000. Is this a good enforceable contract? 

(In regard to statement on page 361 two lines from top of 
page). CASE: A says to B, "I am going to leave you $10,000 
in my will," and B relying upon it continues to serve A for the 
rest of his life and the will does not disclose this legacy. What 
are B's rights? 

Hart v. Miles deals with the adequacy of consideration in con- 
nection with the question of what a consideration is. The propo- 
sition stated on page 359 in the middle of the page is perfectly 
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sound. Except in one respect the court will never inquire into 
the adequacy of a consideration if there is any and the reason 
given for that is that if A asks B for a piece of paper and says 
he will give him $5,000 for it, notwithstanding that it is absolutely 
worthless, he having received the paper, he will have to pay; for 
that is what he asked for. The court cannot inquire why A wanted 
it and whether or not it is valuable to him; nor whether or not it 
is equal to the thing which A promises. These are things which 
A is to determine. The court could not possibly determine these 
things. The court never can tell whether there is adequacy of considera- 
tion in any case or class of cases except one WHERE MONEY IS 
GIVEN FOR MONEY OR PROMISES OF MONEY. The reason 
for the rule of adequacy of consideration falls when there is 
a promise to give $10,000 for $100,000; there the court can say 
that there is a great inequality between the two things. There 
is a case where the court cannot blind itself to the question of 
adequacy of consideration. There is a case where the court ex- 
amines into that question and the court would not enforce a con- 
tract of that sort. Now there is no reason, it seems, why the 
court should ever inquire. If the persons are of age and of sound 
mind and wish to make that sort of contract, promise for a promise, 
although the things are obviously being measured unequally in 
money, the parties* right should be to make that sort of a contract. 
But, that is the one class of cases where the courts will in- 
quire. 

There were no three considerations or consideration in three 
different ways in this case. The giving up of the bills by the 
plaintiff to the defendant, at the request of the defendant, if the 
plaintiff did something he was not obliged to do and it was his 
legal right to keep the bills, he suffered a detriment, and this was 
the consideration. The stipulation that the defendant should pay 
over the money if he discounted the bills was a condition of the 
defendant's promise and not a consideration for his promise. » There 
was a contract the minute the bills were turned over. The stipula- 
tion in that respect is no different from a stipulation that the 
defendant should get back the bills if it rained tomorrow. It 
is nothing but a condition, upon which rests the performance, not 
the making of the contract. The other thing which the court sug- 
gests as being a consideration, namely, obtaining the money on 
the bills, is answered by the same proposition, that the stipulation 
in respect to discounting the bills was a condition. If the court 
were right in saying that that were a part of the consideration 
there never could be a conditional unilateral contract, which is 
absurd. The last sentence of the opinion of Willes, J., is as 
follows, to-wit: "Assuming that there was no consideration in 
the first instance, the fact of the defendant's getting the money 
in the end makes him liable, just as a man who gives a guarantee 
for goods to be supplied to a third person incurs no liability until 
the goods are supplied, the contract being until then entirely 
unilateral." 

The truth is that the contract only comes into existence 
when the act is done. Until then it is only an offer. "Contract" 
as used by Willes, J., really means offer. 

Can a unilateral contract ever become a bilateral contract? 
It cannot. A bilateral contract becomes unilateral upon perform- 
ance of one of the promises, but not vice versa. Unless a contract 
at the time the promise was given, there never was a contract. 
But promises may be conditional. 

Talbott v. Stemmons' Executor, 89 Kentucky 222, 1889, p. 
360: Here the court held that to agree to give a person a certain 
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amount of money if he would not use tobacco during the promisor's 
life was a good contract, if the party refrained. 

Talbott v. Stemmons is treated by the court apparently as 
a unilateral contract. On page 363 six lines from the top of that 
page. It is very difficult to see how the plaintiff could recover 
in the case as upon a unilateral contract. The thing called for 
by the offer was refraining from the use of tobacco for a period 
which would be limited by the death of the offeror, but at that 
time the offer ceased. Until the death there could be no accept- 
ance. It is difficult to see how there could be a unilateral con- 
tract in that case, but there is enough in the written memorandum 
for the court to construe the same to be a bilateral contract. 
The memorandum is signed by both parties and the last sentence 
in it indicated an implied promise on the part of the plaintiff 
when he signed the instrument that if he breaks his pledge he is 
to refund that amount. There is no difficulty in allowing recovery 
on the basis of a bilateral contract, but it is difficult to see any 
basis for such recovery on a unilateral contract as the court finds. 
There is no difficulty on the question of consideration; he had a 
perfect right, legal right, to use tobacco and he exchanged this 
right for the promise. See White v. Bluett, supra. 

In relation to what the signing of an instrument has to do 
with the determination of whether it is bilateral or unilateral: 
It would be a very silly thing for the offeree to sign an offer so 
the fact that the alleged offeree did sign the document indicated 
that he intended to promise something if he were an intelligent man. 

Hamer v. Sidway, 124 N. Y. 538, 1891; p. 353: An uncle here 
promised his nephew that if he refrained from drinking, smoking 
or cards for money until he was 21 years old he would give him 
$5,000. Nephew performed these conditions. Held, that his sur- 
render of the legal right to drink, etc., was a sufficient considera- 
tion for the promise. Restriction of lawful freedom of action is 
sufficient consideration. 

Dunton v. Dunton, 18 Victoria L. R. 114, 1892, p. 367: Defendant 
and plaintiff were divorced. Defendant promised to pay £6 per 
month if plaintiff conducted herself with sobriety and in a respect- 
able, orderly and virtuous manner. The action is brought on that 
promise. The court held that after the divorce the defendant owed 
plaintiff no legal duty to pay her money and the plaintiff had the 
right to act as she pleased. That restriction of plaintiff's conduct 
is a surrender of a legal right and being given up at the defendant's 
request constitutes a good consideration. 

There is no question about the consideration here. The writ- 
ing was very confused and an indefinite kind of an instrument, it 
being difficult to say just what the parties meant by it. It is, 
however, not improbable that the court's construction is what the 
parties meant by it; an offer to pay certain sums of money so 
long as the plaintiff should conduct herself in certain ways. A 
unilateral contract. And in the same way there was really a 
contract in the case of White v. Bluett. Everything which is said 
by the court to sustain the court's finding in Talbott v. Stemmons, 
and Dunton v. Dunton would apply equally well to White v. Bluett. 
The defendant there had a perfect legal right to complain to his 
father about the distribution of his estate if he chose to make him- 
self disagreeable. 

Some authorities might prefer the dissenting opinion which is 
in line with the cases holding that where an instrument is so in- 
definite, or the promises in it are so indefinite that the court cannot 
determine whether it has been broken or not, the court will call 
it no promise. 
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Carlill v. Carbolic Smoke Ball Co., L. R. 1 Q. B. 1893, 256, p. 
372: Defendant advertised that they would give £100 to anyone 
who contracted influenza after using the Smoke Ball according to 
directions. Plaintiff used the ball, but contracted disease and 
brought suit. Held for plaintiff. That she suffered detriment 
in inconveniencing herself in using ball according to directions. 

There are two questions involved in a case like this. (1) 
Whether there was an offer by the defendant or was it simply 
an advertisement as in the department store and railroad time-- 
table cases. And (2) whether it was accepted. In other words, 
whether a consideration was given for the promise. The advertise- 
ment being construed as an offer, there is no difficulty on the 
question of consideration. 

"Consideration v. Acceptance." 

CASE: A says to B, "If you will refrain from assaulting 
J. S., I will give you $10.00," and B refrains. Is there a considera- 
tion here for the promise? No. Refraining from assaulting a 
man is not the surrender of a legal right. 

CASE: A says to B, "I will give you $500 if you will go 
to Buffalo for me and refrain from assaulting J. S." He goes to 
Buffalo and assaults J. S. Would you give him any rights? 

CASE: In the above case after going to Buffalo and assault- 
ing J. S., B brings an action and in reciting his complaint he 
shows the offer and that he, to accept the offer, went to Buffalo, 
and that A did not give him the money. Has he here stated a cause 
of action? 

CASE: Suppose that it turns out at the trial of that case 
that A and B had discussed how much each of these two things 
are worth and that A had said that none of them were worth any- 
thing apart from the other, but that he would make it up in this 
way, namely, $200 for refraining from assaulting J. S., and $300 
for the Buffalo trip, and he would give him $500 for both. B 
proved that he went to Buffalo and that A had failed to pay. 
How much should he be allowed to recover, if anything? 

The question here is, if there had been five considerations 
stipulated for and the defendant had only performed one because 
the others were illegal or no considerations (such as refraining 
from assaulting), would the defendant recover just as if he had 
performed all five? 

Crisp v. Golding, 1 Leonard 296, 1586, Queens Bench, p. 376: 
Plaintiff assigned defendant two leases in consideration of which 
defendant promised to pay a certain sum of money. One of these 
leases was good and the other invalid. The court held that where 
there are two considerations for a promise and one is good and 
the other void, damages shall be given only in respect to the good 
consideration. 

Bradburne v. Bradburne, Croke, Elizabeth, 149, 1589, p. 378: 
In assumpsit the court held, "where there are divers considerations 
alleged by the plaintiff, and some are frivolous and void, yet if 
any of these be good the plaintiff shall recover." 

Tisdale, 'Croke, Elizabeth, 758, 1600, p. 378: Tisdale, admin- 
istrator, had a judgment against the defendant and defendant 
promised, "in consideration that Tisdale would forbear to sue 
execution against him until Octabis Michaelmas, that he would pay 
the sum at Michaelmas; and at Michaelmas he failed of payment; 
and after and before Octabis Michaelmas Tisdale brought an as- 
sumpsit." The court held it "to be well enough, for if part of 
the consideration be good it suff iceth, and he ought to allege per- 
formance of that part of the consideration which is material 
and valuable only." 
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Crisp v. Gamel, Croke, James 128, K. B. 1605, p. 379: Here 
"It was resolved that where, in an assumpsit, two considerations 
be alleged, the one good and sufficient and the other idle and vain, 
if that which is good be proved, it sufficeth." 

Leneret v. Rivet, Croke, James, 503, K. B. 1617, p. 379: De- 
fendant promised that in consideration that plaintiff would acquit 
one Ogle of a debt and allow Ogle to take certain of his goods from 
plaintiff's house, to pay Ogle's debt to plaintiff. Held, that two 
considerations were alleged and both must be proven. Plaintiff 
did not acquit Ogle of debt by a deed and hence consideration 
failed. Judgment for defendant. 

About this proposition that where there are several considera- 
tions named as such by the offeror if there be among the things 
named any which, if it constitutes the surrender of a legal right, 
will be sufficient and upon the proof of such a one the plaintiff 
may recover, for example, as stated in Crisp v. Gammel, top of 
page 379. On that proposition, which we find in other cases 
than in this collection, there has arisen a great deal of confusion 
which comes from failing to distinguish between two entirely dif- 
ferent things. Between what is a consideration on one hand and 
what constitutes the acceptance of an offer on the other. If A 
says to B, "I will give you $500 if you will go to Buffalo and re- 
frain from assaulting J. S.," he could not possibly recover by 
showing that he had merely gone to Buffalo, although the other 
thing in the language of these cases is a void consideration; is 
invalid as a consideration; it is not the surrender of a legal right. 
Nevertheless he could not recover here for the simple reason that 
he has not accepted A's offer. It is not sufficient that the offeree 
did the thing which happened to constitute a legal and valid con- 
sideration in the eye of the law. In order to accept an offer if 
he is to accept it at all, he must do all the things which the offer 
calls for. That is, as far as offer and acceptance are concerned. 

Now as far as a consideration for a promise is concerned, 
anything which is a surrender of a legal right will be sufficient 
to support a promise. That is from the standpoint of consideration. 
But in these cases you have necessarily the two cases intermingled 
and you cannot separate one from the other and say the plaintiff 
may recover upon the promise upon one of several things called 
for by the offer because it happens to be a consideration in itself, 
because you are met with the proposition that to accept an offer 
the offeree must do all of the things called for by the offer. So in 
a word, these cases are unquestionably sound on the point of con- 
sideration, but unquestionably unsound on the point of acceptance 
of offer. Take the case of Tisdale, as far as consideration is con- 
cerned, the plaintiff was properly allowed to recover. The defend- 
ant seems to have taken only the issues upon consideration, but it 
is perfectly clear there that the offer was never accepted and there 
was never any contract irrespective of any question of considera- 
tion. It is nobody's business whether or not the period from the 
15th to the 21st of December was or was not important to the 
defendant; the fact is, that the offer called for the refraining 
in this case up to the whole period and nothing else can be an 
acceptance of the offer; and in that sense it is perfectly true that 
the suit could not be brought until after the 21st, as that was 
the point fixed for the bringing of the suit, because, until that day, 
the consideration could not have been performed. 

So in the case of Crisp v. Golding the lease which was to befitfn 
after the death of the tenant for life would of course be a nullity, 
but it -was the assignment of this in addition to the other lease 
which the offer called for, and whether a nullity or not the form 
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of assigning must be gone through with. No one can say that 
what the defendant, an offeror asked for, is worthless. You may 
say it is an illegal consideration, or not the surrender of a legal 
right, or that to most persons it would be useless, but these ques- 
tions are immaterial. You must look to see what the off er calls 
for and then the offer is not accepted until they are done. 

Now we have tacked on to this, the rule, that where the plain- 
tiff alleges and proves the doing of . those of the considerations 
named by the offeror which are legal and valid, he recovers dam- 
ages as upon the performance of those things. The damages 
being apportioned among the various things and he recovers for 
the things which he did. It seems that there is no logic in that 
kind of a proposition, and as a matter of fact, a rule of damages' 
is inconsistent with that proposition, as the plaintiff recovers 
damages not in proportion to the consideration which he gives, but 
in proportion to the amount of the promise. HE RECOVERS 
DAMAGES AS BASED UPON THE PROMISE AND NOT UPON 
THE CONSIDERATION GIVEN FOR IT. One plaintiff in a case 
recently had recovery for $50,000 for a worthless piece of paper. 
It is never competent for the defendant to go into the question or 
try to give evidence what the consideration furnished by the plain- 
tiff was worth, so long as it was asked for by the promisor in 
exchange for his promise. Of course the usual rule of damages 
is that plaintiff recovers what he suffered, but what he suffered • 
is not measured by what he gave but by what the defendant 
promised in exchange for what he gave. In such a case as given 
above, B would have suffered by the breach of A's promipe 
$500. Not a proportion of it; the whole of it. For if the promise 
had been kept, B would have had the $500, that is, if there had 
been a contract. 

King v. Sears, 2 Crompton, Meeson & Roscoe, 48, 1835, p. 
380: Defendant's father as tenant of plaintiffs owed them £13 
rent, as collateral security for which he deposited a bill of exchange 
which at the time of action was overdue. After father's death, 
his widow wished to leave premises and remove certain goods 
liable to distress and which plaintiff intended to distrain for rent. 
In consideration that plaintiffs would allow the widow to remove 
and would forbear to distrain for rent due "and for £6, 10 s-. 
soon to become due," defendant promised to pay the £6, 10s. imme- 
diately and remainder within twelves months, "bill of exchange 
being given up to defendant" (but it appears later that it wasn't). 
Defendant demurred and alleged: (1) Bill overdue, hence it satisfies 
debt for £13; (2) No right at time of promise to distrain for £6, 
10 s., hence no forbearance; (3) No request of promisor alleged, 
and (4) Ambiguity in prayer. Held: (1) Bill given as collateral 
only. Not necessary for plaintiff to act so as to entitle them to re- 
cover on bill. (2) Giving up of note is one consideration and for- 
bearance to distrain for rent then due from the intestate was an- 
other consideration. (3) An averment of request is* only necessary 
in cases of executed consideration. 

In this case the court suggests on page 383 that there were 
at least three good considerations, the giving up of the note, and 
the forbearance to distrain for the rent then due, and yet another. 
But there was only one consideration there and that was the 
forbearance to distrain the goods of the widow on the premises 
for the rent then due. Of course there could be no right to dis- 
train for rent not yet due and the giving up of the note or bill 
could not possibly have been a consideration in the case. In the 
first place the complaint mentions it as a condition of the de- 
fendant's promise. It was to be given up upon the payment 
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of the money. Furthermore if it were a consideration then no 
contract ever arose because the complaint assumes that the note 
never was given up. This case shows how easily a condition may 
be confused with consideration. 

"An averment of request is only necesary in cases of executed 
consideration." King v. Sears. As stated before, it is necessary 
to allege and prove a request where no express promise is shown; 
only necessary to show a request where it is needed as the basis 
for the implication of a promise, so that an express promise does 
away with any necessity for a request. 

See, "Implied Promise Arising Upon an Executed Considera- 
tion," Leake. If it is proved that A delivered to B five barrels 
of flour and that is all that can be proved, no implied promise 
arises to pay for the flour; a request to deliver must be shown 
to make an implied contract. 

Jamieson v. Renwick, 17 Victoria L. R. 124, 1891, p. 384: 
"John Renwick, of his own free will, as and by way of gift, and 
subject to the proviso and agreement hereinafter contained, doth 
agree to pay John Jamieson" certain sums, "if he does not reside 
in Sandhurst," and "not lay claim to defendant's lands," and "shall 
conduct himself, in the opinion of the plaintiff, in a proper and 
becoming manner as a member of society." Held, first two condi- 
tions were valid and had been performed, but as to third, if in the 
judgment of the defendant, honestly arrived at, the plaintiff had 
not so conducted himself, then the defendant is at liberty not 
to pay. 

CASE: A says to B, "If you will work for me for a year, 
at the end of the year I will pay you for your work if I see fit." 
Contract ? 

CASE: B promises A to work for him for a year and A 
promises to pay a certain sum if he sees fit, for the work. Is there 
a contract? 

CASE: A says to B, B being a tailor, "If you promise to 
make a suit of this goods I will pay you, if I like it," and B promises 
to make the suit. Then A says he does not like it, that is, to 
the tailor, but tells 20 other people that he does like it. Was 
there a contract at the beginning? Would this evidence not prove 
that he did like it? 

CASE: Suppose he says, "I will pay you what I deem your 
services are worth." Has he here parted with his volition? 

CASE: Suppose he had said, "I will pay you for the year's 
services what I please." Any parting of volition here? 

CASE: A says to B, "I will pay you $50.00 if it is a rainy 
day tomorrow," and it is, but A goes to B and says it did not 
rain. Contract? 

CASE: Suppose in the other case where A says to B, "If 
you promise to work for me for a year at the end of the year I 
promise to give you what I please," A, at the end of a year, says, 
"I don't please to give you anything." What are the rights of 
the parties? 

There are a great many cases involving that principle; Taylor 
v. Brewer (ante) is one of that class of cases, and they are not 
rare. Not a few, but a great many promises are made by parties 
to an intended contract that they will pay or do a certain thing 
if, in their judgment, another thing is good; or they will pay for 
a thing if it is made to their satisfaction, which is the prime ques- 
tion. Now this case holds that that promise of the defendant, 
made in substance in that way, was binding upon him; that it was a 
surrender of volition and that from that point of view the plain- 
tiff had a contract which he had a right to sue upon, it appear- 
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ing in the eyes of the defendant he was not satisfied with the con- 
duct of the plaintiff, the condition therefore having been broken, 
the promise could not be enforced; the contingency not having hap- 
pened, the liability of the defendant on the contract never arose. 
This was then, in the opinion of the court, a conditional bilateral 
contract, the promise of the defendant being a conditional promise 
upon his proof. There is a clear distinction between a promise to 
pay, "If the defendant likes a thing," or, "If he approves of the 
conduct of another person," or, "If he is satisfied with the suit 
of clothes or some other article of merchandise, or, "with services;" 
a wide distinction between this class and that class where a party 
promises to pay or to do a thing "if he pleases," or, "If he sees 
fit." In the latter class of cases there is no surrender of volition, 
which is the test of a promise in law as a consideration. In the 
former class of cases there is a surrender of volition because 
"likes" and "dislikes" and "satisfaction" do not rest at all in voli- 
tion; they are quite apart from volition as a matter of every day 
knowledge and observation. Likes and dislikes are not things 
which are controlled by the will; they are likes and dislikes. So 
that on that point there could be no question upon the decision 
of the court in Jamieson v. Renwick. On top of page 386 the 
court discusses the only question which there is in such cases, 
namely, whether upon the evidence it is the honest decision or 
opinion of the promisor that he was satisfied or dissatisfied. 
That is a question of fact to be determined; of course he may 
lie about it, but so may any witness about any fact; that does not 
affect the question of law, and if the other side can prove the fact 
irrespective of the defendant's assertion, then it is dealt with as 
any other question of fact and decided by the evidence. The only 
question to be decided, and the question is not such a trying or 
remarkable one, is, was he in fact satisfied. Many promises are 
made upon the satisfaction of some person with certain work. 

CASE: A promises to pay B $500 if he breaks his leg. This 
is a gratuitous promise upon a condition. On the other point in 
the case as to whether the defendant did in reality make any 
promise at all, there is a good deal more doubt after reading the 
instrument, and it would seem to indicate that it was a gratuitous 
promise on the part of the defendant; it does not look like a bi- 
lateral contract. That is a matter of interpretation of the agree- 
ment. The court at the top of page 385 on the first line means 
that from that proviso the court would imply a promise. Well, 
if there was a promise there was a bilateral contract, but no one 
could quarrel with another for saying it was hard to imply a 
promise from this instrument. In Taylor v. Brewer the court 
held that there was no contract because the defendants had not 
given up their volition. The offer there was that the defendants 
would pay what they deemed the services were worth. Comparing 
this case with the above cases it would seem that the court went 
astray in the Taylor v. Brewer case, and mixed the case with those 
where there is in reality no surrender of volition. The court so 
construed that result in that case that it meant a promise on the 
part of the defendants to pay what they pleased. As a matter 
of fact the language was, that they would pay what they deemed 
the services were worth, which was a matter of decision on their 
part, which would bring it in the class of Jamieson v. Renwick. 

The New York law is shown to be that where a man makes a 
promise of this kind, that he will pay a sum if it is done to his 
satisfaction, the question is whether he ought to be satisfied 
as a reasonable man. Duplex Boiler Co. v. Garden, infra. 

CASE: A says to B, "If C will give me that black horse of 
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his I promise you, B, to give you $500." And the horse is given. 
Would that be a consideration? 

CASE: A says to B, "I promise you to pay C $10.00 if you 
promise me you will pay $10.00 to C." Would you allow A to 
recover against B? (Yes, good bilateral contract here.) Would 
you allow C to recover against either one? 

Subscription and Composition Agreements. 

The Presbyterian Church of Albany v. Cooper et al., 112 N. Y. 
517, p. 386: Defendant's intestate subscribed $5,000 and after- 
wards $500 to be paid to plaintiff when a certain sum had been 
subscribed to pay off a mortgage on the church property, in 
consideration "of $1 in hand paid," and in consideration of agree- 
ments of other subscribers. No evidence that plaintiff did or 
undertook anything at request of defendant and the $1.00 was 
not in fact paid. Held, (1) if the allegation of consideration is 
traversed, plaintiff must prove consideration regardless of recital 
in instrument. (2) Promises of other subscribers to common 
purpose no consideration for individual promise. (3) Labor and 
services by promisee performed at request of promisor make good 
consideration. No such request here, express or implied. 

Sherwin v. Fletcher, 168 Mass. 413, p. 391, 1897: Defendant 
subscribed $200 to erect a building for manufacturing purposes, 
which sum was to be paid after $1,200 had been raised. $1,200 
was raised and plaintiff in reliance on defendant's promise took 
steps toward construction of building. Held that the defendant's 
promise was merely an offer until plaintiff took steps in reliance 
upon it. This then furnished consideration and acceptance of 
the offer. 

These two cases bring up the large question of mutual 
promises which are found not only in subscription agreements 
but in a great many agreements, a large class of which are the 
composition agreements among creditors, in which creditors 
sign an instrument agreeing to take 25c on the $1.00. Are 
such agreements enforceable or are they invalid for lack of con- 
sideration is the question which is involved in all that class of 
cases. All sorts of decisions are found in these cases. We find 
a line of decisions deciding as Sherwin v. Fletcher that where 
various people have made mutual promises to pay the sum set 
opposite their names for a specific purpose, these promises will 
be enforceable i f anythi n g t whate , vejia »-done toward the accomplish- 
ment of the object ior which the subscription was raised; the buy- 
ing of property or starting to build or where $25,000 was sub- 
scribed to pay off a church debt. If* the committee or trustees go 
ahead and do work upon it, enter into an agreement as to how 
the agreement shall be paid off, they begin the work intended 
to be done in this line of cases, then the promise is binding. Then • 
there is another line of decisions enforcing a promise of this sort v 
on the ground that the consideration for each of the promises 
is all the promises of the other promisors. The consideration for 
A's promise, he being one of the subscribers, is the whole mass of 
promises of the other subscribers. Then there are variations of 
the doctrine in other cases usually holding that the promise 
may be enforced by someone to whom the promise was not made, 
as the trustees of a church or trustee in bankruptcy, etc. 

There is no logical basis upon which this line of cases can 
be supported. It may be true that the agreement may be drawn 
in such a way as to make the mutual promises the consideration 
for each other and if the instrument is drawn in that way then 
all the promisors except the defendant should join in the action 
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against the defendant and enforce his promise. That is the kind 
of a contract there would be in the composition cases if drawn 
correctly, but the difficulty of that kind of cases is that they allow 
an outside party, a committee or body of trustees, to enforce it. 
There is no consideration running from these parties to the de- 
fendant for the promise, and as for the proposition that the com- 
mittee or trustees or third parties have taken action in relying 
upon the subscription or promise, that as such, stated in that way, 
never has been allowed as a consideration: for the case of Pil- 
lans v. Van Mierop is sufficient warning. Mere reliance upon a 
promise or any action taken on it is not an acceptance of an offer 
or consideration for it. Where the promises are made expressly 
in consideration that a church shall be built or that a mortgage 
shall be paid off and these things are done then you have a good 
unilateral contract; the trouble is, that the promises in subscrip- 
tion agreements are not made in this way and the still greater 
difficulty is that the courts enforcing them do not enforce them 
on this ground. 

In Presbyterian Church v. Cooper, the whole proposition is 
stated very clearly and it shows the fallacies in these other lines 
of decisions and states soundly what the correct doctrine is as a 
matter of principle. Of course it is a great temptation to the 
courts to enforce these promises in subscription cases for they are 
only enforcing what the promisor originally intended to do, and it 
is usually for a charitable purpose. So the courts always try to 
find some way to enforce them. 

In Sherwin v. Fletcher, it certainly is as fair to assume that 
the subscribers only intended to indicate their willingness to denote 
certain sums, as to assume that they intended to make a contract 
to buy. the efforts of the plaintiffs; and if one assumption is as 
fair as, and as possible as the other, the plaintiff could have no re- 
covery, from the standpoint of a jury; for where the jury is in 
doubt the burden is upon the plaintiff to show consideration. 

The face of the agreement will not help plaintiff; plaintiff 
did not sign it, and in form it is a gratuitous promise upon a con- 
dition, — and if plaintiff is going to rely upon a presumption, the 
reasonable presumption is against him. 

In the case of Church v. Cooper, you have the practical case 
of subscription where there were mutual promises; where the 
promises were to pay to the trustees of the First Presbyterian 
Church; where the instrument contained a statement as to what 
the subscriptions were for and where undoubtedly the trustees 
had relied upon the promises and done things upon the promises. 
The court said the promise could not be enforced and it disposes, 
first, with the consideration named in the instrument, that $1.00 
had been paid, allowing a denial of what is by implication, a legal 
truth, which is important in a great many cases, and that is this, 
that the truth of a receipt for money as a consideration can 
always be inquired into. A written acknowledgment of the receipt 
of money as consideration for a promise can always be inquired 
into because that goes to the root of the question as to whether 
there was a contract; here it was found to be false. It is a rule 
of evidence that no evidence will be admitted to contradict or 
vary the terms of a valid written instrument. The inquiry into the 
consideration does not violate this rule. It is an inquiry to show 
whether the contract ever came into existence. 

Then the court goes on to ask whether there was any other 
consideration for the promise. The consideration for the defend- 
ant's promise might have been the other promises of the other sub- 
scribers. That would have enabled the other subscribers to sue, 
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but not the church, which would not thereby be made a party to 
the contract. There was no consideration moving from the church, 
and therefore there was no contract with the church. Now that 
is perfectly clear and sound and if we look at the other cases 
we will not be satisfied with the reasoning in any of them, which 
allows third parties, somebody who was not a party to the agree- 
ment, or who did not furnish a consideration, to recover. Some 
of ihe important cases are: 48 Kansas 282; 24 Vermont 189; 110 
Illinois 125; 41 Ohio 527; 52 Michigan 86; 49 California 347, all of 
which adopt one plan or another to allow the third party to re- 
cover on the promise when it is perfectly obvious that there was 
no consideration running from the plaintiff. Notice the proposi- 
tion on page 388 in the last paragraph. It does not make any dif- 
ference what they did, it was not spoken of as the consideration by 
the promisors nor did they do it as a consideration, but merely 
as a reliance upon the subscriptions. 

In some cases where the subscriptions are made payable to 
certain parties (committees, trustees, etc.), and the document 
recites that the promisees are to receive the money and expend 
it in a certain way, it is held that the receipt of the subscription 
paper by those parties, whoever they may be (the promisees), 
imposes upon them the liability of receiving the money and ex- 
pending it in that way; the receipt of the paper constitutes the 
consideration; 16 Gray 196 (8) (at page 201); 73 Maine 140. 

(d) Performance of, or Promise to Perform a Contract Obligation 
as a Consideration. 

CASE: B owes A $100, and A says, "If you will give me $50 
on that claim I promise you to discharge the whole amount," 
and A gives him the $50; is B's promise binding? 

CASE: A and B are jointly liable. A promises to reim- 
burse B if B will pay the whole. He pays it. Can he hold A to 
the promise? 

CASE: A owes B $100; B says, "If you will give me your 
check for $50, I will take it in full settlement." Check is given. 
Does that constitute a consideration for the promise? 

CASE: A owes B $100; B making a demand, A says, "I 
cannot pay you $100, but will give you $50, and here is a check 
which you may take to the bank and get cashed." B takes it, agree- 
ing it shall be in full settlement. Is there a consideration to make 
this promise binding? 65 N. Y. 444. 

CASE: A says to B, "If you will refrain from assaulting J. 
S. I will give you $100," .and B refrains. Is the promise binding? 

Reynolds v. Pinhowe, Croke, Elizabeth, 429, 1595, p. 393. The 
defendant had recovered £5 in a previous action against this 
plaintiff and in consideration of £4 being paid by this plaintiff, 
assumed to acknowledge satisfaction of that judgment, but had 
not done so. It was argued that there was no consideration 
for the promise, in that it was only giving him part of the money 
which he owed him, but the court held the promise binding "for 
it is a benefit unto him to have it without suit or charge, as there 
might have been an error in the record so it might have been 
avoided." 

Dixon v. Adams, Croke, Elizabeth, 538, 1596, p. 393: Plaintiff 
and defendant in. this action became bail for £40. They agreed 
that plaintiff pay it himself and that defendant would repay half 
of it. Defendant refused to pay half to plaintiff after he had 
paid the full amount. Court held for defendant on the ground 
that plaintiff "had not done any act whereto the law would not 
have compelled him," i. e., in doing what he was obliged to do he 
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surrendered no legal right which would serve as a consideration 
for defendant's promise. 

Bagge v Slade, 3 Bulstrode 162, K. B., 1614, p. 394. Plaintiff 
paid whole of a bond for which plaintiff and defendant were liable; 
in consideration of this defendant promised to pay plaintiff one 
half of the sum paid. Action to recover this half. Held good 
consideration for defendant's promise. Payment of whole debt 
by one of joint debtors is sufficient consideration for promise 
of other to repay his half. 

What detriment did the plaintiff suffer at the defendant's 
request when he paid what he was legally bound to pay? 

It is correct to say that refraining from assaulting J. S. 
would be no consideration for a promise to pay $50, and the reason 
is that refraining from assaulting J. S. is the surrender of no 
legal right because it is the legal duty of B to refrain from assault- 
ing J. S k It is only another way of putting it to say, THAT THE 
DOING OF THAT WHICH ONE IS LEGALLY BOUND TO DO 
CANNOT BE THE SURRENDER OF A LEGAL RIGHT AND 
THEREFORE CANNOT BE A CONSIDERATION for a promise. 
That is the doctrine of the leading case- called Pinel's Case, 56 
Coke's Reports 117. And there is not the slightest doubt about 
the soundness of this either in law or as a matter of common sense. 
If a man pays a part of what he owes he is not surrendering 
any legal right and therefore a promise to discharge him of what 
he owes is not based upon any consideration, and the creditor 
may go the next day and sue for the balance. The debtor attempt- 
ing to set up the promise of the creditor not to sue for this balance, 
would be met with the proposition that it was a promise without 
consideration and not binding. That is just as clear as a proposi- 
tion of law or logic can be, and yet you find the statement in these 
cases that it is a shame that it should be so; why should debtor 
and creditor not be allowed to get together and discharge the 
obligation at 50c on the $1.00? It would not be an improvement 
upon the law, it would be absurd from the standpoint of principles 
of contract or common sense. Consideration is the surrender of 
a legal right; that is the theory of assumpsit, and that being the 
basic element in assumpsit, you would have nothing left of the 
principles of contract if you allowed this to come in, throwing over 
the whole theory. And, it is a curious thing to find some of these 
judges criticising the proposition of law on the ground that as 
a matter of business, creditor and debtor should be allowed to 
compromise their claims, when the fact is, if they really con- 
sidered the question, or knew anything about the way this busi- 
ness is done, they would have found that there were twenty dif- 
ferent ways of doing it without violating any principles of law. 
All the creditor has to do is to give the debtor a release if he wants 
to take 50c on the $1.00; a general release under seal; that does 
not need -any consideration; that is a grant, not a contract and it 
discharges the debt. That is the general way. It is also agreed 
by parties that payment of the money by check shall be the con- 
sideration; that is another way, because anything which the 
promisee does, that is the debtor, at the request of the promisor, 
the creditor, which he is not obliged by law to do, is of course 
a sufficient consideration. The giving of the check is one of these 
things. No debtor is obliged to give the check, and if he does it 
at the request of the promisor and in exchange for the promise, 
that is a consideration. Nor can it be said that these things are 
fictions, that a check cannot be better than cash, when in the case 
where checks are taken, usually it is because the debtor does 
not want to give the cash or cannot give it at the moment, and the 
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creditor says, "I am willing to take a check for it, and will then 
discharge it." Or the cash not being handy, the debtor being re- 
quested, a promissory note could be given. It is a good deal better 
for the creditor to have his obligation in the form of a promissory 
note than in an open account; it is certainly a detriment to the 
debtor to give the note because he is not obliged to give it; it is 
not only written evidence of the indebtedness which the creditor 
has not had before, but the promissory note carries with it the 
presumption of consideration, which means that the debtor has 
given up one of his defences in an action against the open account. 
However that may be, the principle is that for a promise there 
must be a surrender of a legal right by the promisee whether 
that results in putting the obligation in another form like a 
check or note; whether it consists in the payment of the sum before 
the maturity of the debt; or whether it consists in the payment in a 
different place than that named in the obligation, it is all the 
same the surrender of a legal right and a good consideration. 
The principle was clearly stated in Pinel's Case, 56 Coke Rep. 117, 
where it was said that whatever else was given, something which 
the debtor was not legally bound to do, was a consideration. It 
there states the principles of assumpsit, consideration, exactly. 

Now in Reynolds v. Pinhowe, if the £4 were paid as a per- 
centage of the obligation there was no consideration and the case 
was wrongly decided. There has been a suggestion that the 
amount paid be separated from the debt; that the £4 was not 
really a part of the obligation; was not considered by the parties 
as such; but was a different sum apart from the debt. That 
appears to be the suggestion made by Lord Coke in Bagge v. 
Slade. That is the distinction between taking a part as a per- 
centage of the debt and paying other money in exchange for the 
promise. That may be so, but probably that was not what was 
in the mind of the court in Reynolds v. Pinhowe, in that, Dick- 
son v. Adams represents the law on that point, that PAYMENT 
OP A PART CANNOT BE A CONSIDERATION FOR A PROM- 
ISE TO RELEASE THE WHOLE OBLIGATION. 

In Bagge v. Slade there is considerable difficulty, for the 
plaintiff did nothing other than what he was legally bound to do. 
The obligation of sureties was either "joint and several," or it 
was "several." That is to say, the two sureties promised both and 
each of them to answer to the obligation or they each promised 
separately. In either event either would be liable to pay the 
whole obligation; that is all that Bagge did in exchange for the 
promise and apparently he only performed his legal obligation. 
If the undertaking was limited as to the liability of the sureties 
making each liable only for a one-half, then of course that would 
be sufficient to support the decision. Another case on the same 
point is 32 Vermont 246, and as bearing upon the question, 15 
Indiana 298. 

CASE: B says to A, who has a suit against him for the 
recovery of $100, "If you will pay and save me from the costls 
of this suit, I will pay you the $100," and A says he will, and B 
pays him the $100. Thereafter, the attorney prosecutes the suit 
and recovers the costs from B, who then sues A for breach of 
promise. Assuming that the amount was unliquidated, that is, 
unfixed, would you say the payment of the lesser sum of money 
was a consideration for the release of the greater ? 

CASE: A assaults B, and B has a right of action against A, 
but how much he will receive is uncertain, not ascertained; is 
that an unliquidated claim? 

CASE: B says to A, "If you will give me $100. I will give 
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you a discharge of the whole claim," and A gives him the $100. 
Is B's promise binding? Did A surrender a legal right when he 
paid him this sum? 

Wilkinson v. Byers, I Adolphus & Ellis 106, 1834, p. 395: 
Holds, in a case where action was pending and defendant offered 
sum being sued for, for promise to pay costs and expenses of de- 
fendant in suit, the promise was binding. 

In Wilkinson v. Byers, there is a new principle introduced 
that, although a payment of a smaller sum will not be a considera- 
tion for a promise to pay a larger, nevertheless if the claim 
which is compromised is what is called an unliquidated claim, then 
the payment of the sum will be a consideration for the promise. 
That represents the law on that point and that is, THAT IF THE 
CLAIM IS UNLIQUIDATED, THE PAYMENT OF A SMALLER 
SUM WILL BE A CONSIDERATION FOR SUCH A PROMISE, 
and that rests upon this principle, that if the claim is unliquidated 
it has not been determined how much is due, something is due but 
what is not certain; that is the definition of an unliquidated claim; 
that means that no one, either the parties or the court can say how 
much was originally due and, although a claim was made for $100, 
the payment of a part is the surrender of a legal right upon the 
part of the promisee, for no one could say that the claim when 
liquidated would be more than that. It is suggested that he gives 
up the right to have the claim adjusted or liquidated. The fact is, 
that no one can deny that he paid the amount of the claim; no one 
can assert that the claim was a larger one than that, if unliqui- 
dated. 

Now in some cases that principle has been extended in what 
is known not as unliquidated claims, but disputed claims on a point 
of law or fact. Logically the principle ought not to go so far, but, 
it has been carried to that extent. Claims that are disputed as to 
whether they are enforceable at all are not unliquidated. They are 
claims which would be fixed in amount if anything is due; the fact 
that they are disputed as to their legal validity does not make 
them unliquidated; there you would have to adopt another theory. 

Sibree v. Tripp, 15 Meeson & Welsby 22, 1846, p. 398: 
Plaintiff had sued this same defendant on a claim for £500, which 
the defendant disputed. They thereupon entered into an agree- 
ment reading as follows : "This action is settled by the defendant 
giving three promissory notes, viz., one for £125, another for £125 
and the third for £50; upon payment of which several promissory 
notes, I undertake to deliver * * * the several papers in ref- 
erence to the action.' ' The first two notes were paid, but the third 
was not. Plaintiff sued on this note and for the balance of the 
whole debt. Held for defendant. Giving of notes at request of 
plaintiff was good consideration. Payment of part of liquidated 
sum cannot be satisfaction of the whole. But a thing of uncertain 
value may be a satisfaction of any sum due on a simple contract. 

CASE: A says to B, "If you will pay me $50 on the 31st of 
December I will discharge the whole obligation," and the money is 
paid on the 31st, whereas it was due when the agreement took 
place. Is the promise to discharge binding? 

Foakes v. Beer, L. R., 9 Appeal Cases 605, 1884, p. 407: 
Respondent procured a judgment against the appellant. Respond- 
ent promised not to take action on said judgment in consideration 
that appellant pay £500 down and £150 every six months until 
full amount of judgment had been paid. Appellant had paid full 
amount and respondent sues for interest thereon. Held for re- 
spondent; that payment of part on date due or payment of parts 
after date due does not constitute consideration for promise of 
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this nature. This is law everywhere in England and America; 
that you cannot pay an obligation by paying any part of it. 

Bidder v. Bridges, L. R., 37 Chancery D. 406, 1887, p. 420: 
Plaintiff had secured a judgment against the defendant, and his 
attorney after some time had elapsed had taken a check in pay- 
ment of the costs of the suit, without interest. Upon discovering 
that he was entitled to interest plaintiff sued for same. Held, the 
same could not now be recovered for giving of check in total pay- 
ment of claim furnished consideration for the promise to discharge 
the same in full. 

These three cases stand for the proposition that where any- 
thing other than a portion of the obligation is surrendered by the 
promisee at the request of the promisor the promise to discharge 
the obligation is binding. 

In Sibree v. Tripp the promissory note, in Bidder v. Bridges 
a check and variations of that principle and exceptions arise in 
the following cases. Accord and Satisfaction: 

CASE: Under a bilateral contract where A has agreed to de- 
liver a carriage to B who has agreed to pay $300, A says to B, 
"I want to be let off my contract, but if you care to take it I 
will agree to deliver you my black horse." B says, "Very well, I 
will take the horse instead of the carriage." And the horse is de- 
livered. Could B there sue for A's breach to agree to deliver the 
carriage? No. This is a case of accord and satisfaction. 

Jaffray et al. v. Davis et al., 124 N. Y. 164, 1891, p. 429: 
Plaintiff had a book account against the defendant in the 
sum of $7,714, for which plaintiff agreed to take a promissory 
note for $3,462 and a mortgage as security thereon, as full satis- 
faction. Held for the defendant; that the giving of a negotiable 
paper and mortgage which defendant was not compelled to do by 
original debt, when at creditor's request is sufficient consideration 
to support a new agreement to discharge entire obligation. 

CASE: If the check in Bidder v. Bridges had been bad, what 
are the plaintiff's rights? 

CASE: A owes B $500 and B says, "If you will give me evi- 
dence of the obligation in the form of a promissory note for $300, 
payable in four months, I will discharge the obligation," and A 
gives him the note, but does not pay it when due. What are B's 
rights ? 

CASE: If the promissory note had not been paid would there 
have been a satisfaction, or if the check had not been paid would 
there have been a satisfaction? 

CASE: A being indebted to B, and being in B's office, B says 
to him, "Your account is $500, but if you will give me $250 cash 
now, I will discharge the whole obligation." A replies that he has 
not the cash with him, but says, "Won't you let your office boy go 
and get the cash? Here is a check." This is handed to the boy 
and he goes and gets the cash, and gives it to B, who later sues 
for the balance. What are the rights of the parties? 

CASE (On question of implied request): A sends up to B's 
house, without order, three barrels of flour and B takes them in 
and uses them. Would you imply a request there? 

CASE: Is the proposition, that an offer and acceptance are 
both implied from the acceptance of the flour sound ? 

This distinction is brought up because it draws the line be- 
tween, and it establishes the principle upon which the cases arise. 
Of course if it is the debtor who is asking the creditor to take 
a check or promissory note or something else in place of the cash 
in order that the cash may be secured in that way, so that the 
debtor may pay cash, then it is not a case where a right is sur- 

F 
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rendered at the request of the creditor. If there is an 
instrument used to supply cash to the debtor so that he may 
discharge his obligation in cash, then you cannot say that he gives 
the instrument up as a surrender of a legal right as a considera- 
tion for the creditor's promise. The reason why the check in 
Bidder v. Bridges and the promissory note in Jaffray v. Davis, 
though only for a part of the whole obligation, may be a con- 
sideration for a promise to discharge the whole obligation, is that 
these things are given at the request, expressed or implied, of the creditor. 
The request may be implied from the acceptance of the instrument as it 
was in Bidder v. Bridges, or it may be expressed as in Jaffray v. 
Davis. It is immaterial which, expressed or implied, but there 
must be a request coming from the creditor. But a check or 
promissory note or chattel mortgage or what not, used by the 
debtor for the raising of cash in order that he may pay a part of 
the debt in cash is not the surrender by him, at the request of the 
creditor, of a legal right; it is merely the adopting of means for 
his own purposes and not for the purposes of the creditor. It is, 
however, of great advantage to the creditor to have the claim 
which he has, in writing; it is a great advantage still further to 
have it in the form of a negotiable piece of paper; it is of still 
greater advantage to have it secured by a mortgage and there are 
many instances in which a creditor would rather have one of these 
written instruments, a check, or mortgage or promissory note for 
a less amount than his total claim, than to have simply a claim on 
an open account, so therefore, there are many instances where the 
creditor asks for these things and where he really wants them and 
when he asks expressly or impliedly and takes them for a sum less 
than the debt or claim and the debtor gives them in exchange for 
his promise to release the balance, he is doing something which he 
is not obliged to do at the request of the promisor and it will be 
a consideration for the promise. In the case above that was not 
the situation. The proposition was, that if the debtor would pay 
$250 in cash the creditor would discharge the whole obligation 
and the debtor asks the creditor as a convenience to him, to send 
the boy to cash the check for him, the debtor, not the creditor, so 
when the check is passed to the office boy the creditor is simply 
having the boy run an errand for the debtor for the purpose of 
putting in the debtor's hands the cash to pay the creditor. 

Now, in Jaffray v. Davis the court says that the promissory 
notes "having been paid" the obligation was binding. That is 
because the agreement was an ACCORD AND SATISFACTION. An 
accord and satisfaction differs from an accord. An accord means an 
agreement, that is the accord, and the satisfaction is the perform- 
ance of the agreement and the difference between an accord, on the 
one hand, and an accord and satisfaction, on the other, is, that the 
former need not be performed to make it effective and the latter 
must be. For example: A and B having made a bilateral con- 
tract in which A agrees to pay $300 and B agrees to deliver a 
carriage and B not being able to give the carriage, A says to 
him, "I will agree to release you from your obligation to deliver 
the carriage, provided, you make an agreement to deliver me your 
black horse, and deliver it within a week," and B agrees. The mere 
agreement by B to deliver the horse does not discharge his obliga- 
tion in that case when he has made the agreement to deliver the 
horse within a week. He must deliver the horse to discharge the old 
obligation to deliver the carriage. That is an accord and satis- 
faction. If B, being unable to deliver the carriage, A had said to 
him, I am willing that you will substitute for your agreement to de- 
liver your carriage an agreement to deliver the black horse and he 
had agreed to deliver the black horse, that would have been an 
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accord and a suit for the failure to deliver the carriage would be 
defeated by the setting up of the agreement to deliver the horse 
instead. Whether an agreement to be effective must be performed 
or not depends upon whether or not the agreement was simply an 
accord, or an agreement which was to be effective only upon its 
performance which is satisfaction. Satisfaction is necessary, that 
is, payment of the promissory notes, in Jaffray v. Davis or the 
delivery of the horse in the case above. It is necessary to dis- 
charge the old obligation, only when the parties have agreed that 
it shall be. One should not understand from the use of the 
term in these cases that an accord alone will not be sufficient to 
discharge an obligation, if that is the agreement of the parties. It 
was an accord and satisfaction in Bidder v. Bridges and in Jaffray 
v. Davis because the parties said the old obligation should be dis- 
charged upon the payment of the check or promissory notes. We 
frequently see the expression accord and satisfaction, but very fre- 
quently where you have a simple accord, the courts fail to dis- 
tinguish it from an accord and satisfaction. It may be a bilateral 
or a mere unilateral contract. 

Stilk v. Myrick, 2 Campbell 317, 1809, p. 436: Action for 
wages on voyage to Baltic and back to London. Plaintiff was a 
seamen who shipped for the voyage. In course of voyage two sea- 
men "deserted." The captain then agreed to divide the wages of 
these two among the rest of the crew if he could not get others. 
The court held there was no consideration for the captain's promise 
inasmuch as plaintiff was already hired for the work he did under 
such a contingency for a sailor is by the terms of such an agree- 
ment bound to exert himself to the utmost to bring the ship in 
safety to her port. 

CASE: Suppose they had all deserted but two and the captain 
said, "If you will try to navigate the vessel, I will give you twice 
the wages you are now drawing." Did they give up any legal right 
when they attempted to do all of the work ? 

CASE: Suppose the plaintiff had said, "I am going to leave 
the vessel now," and the defendant said, "That will leave us short 
of hands, and if you continue to work I will raise your wages," and 
he did this, would you allow him to recover the advanced wages? 

Bartlett v. Wyman, 14 Johnson 260 (N. Y.) 1817, p. 437: 
Plaintiff shipped for a voyage and signed articles. At another 
port the sailors threatened to desert unless their wages were in- 
creased. The defendant promised the increase, but never executed 
his agreement. This action is to recover such increase. Held, for 
defendant; that the plaintiff was bound by first articles he signed 
and could not lawfully leave. There was therefore no consideration 
in his doing that which if not done would be illegal. 

CASE: Suppose a third person had made the promise to the p . 
plaintiff. The plaintiff goes to the defendant and the defendant f - n& f 
says, "I do not want you to quit, but I will not pay you any more, 
but there is a man on the boat interested in the cargo and he 
might"; and the plaintiff goes to him and this man says, "I will pay 
you the additional wages if you go ahead and remain." Would 
there be a consideration for this promise of the third party? In 
his first contract is he bound to furnish this work for the third 
party ? 

CASE: A says to B in a bilateral contract, "I promise to pay 
you $500 if you will promise to build a certain cartway," and B 
says, "I promise to construct this," and they further agree that in 
default of the contract B shall pay $200. After beginning the con- 
tract B says, "I think I will take my option and pay $200 instead 
of completing the agreement." A goes to him and promises to pay 
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more if he will not do this, but go on with the work. Would you 
say he surrendered any right by continuing to work? 

Lattimore v. Harson, 14 Johnson 330 (N. Y.) 1817, p. 
440, holds in a case like this, that because there was a penalty 
named, the defendant had a right not to perform by paying the 
penalty. That continuing the work furnished a good consideration 
for the new promise. (The facts state that "defendant, by parol, re- 
leased them from their covenant," but the court takes no notice 
of this.) 

Stilk v. Myrick represents the law of England on that 
kind of a case. Bartlett v. Wyman also represents the law of this 
country, and these two cases stand for the proposition that where 
a promise is made to induce performance by the other party of 
what he is already bound by contract to do that performance 
by the other party is no consideration for the promise because the 
promisee gives up no legal right. With regard to Stilk v. Myrick 
in connection with the supposititious case put, in assuming that a 
crew of twenty was reduced to two and they went on with a 
promise for additional pay, whether they would have a right of 
action for the higher pay, the test would be whether in doing the work 
they did something more than they were obliged by their original contract 
to do. In a case precisely similar to Stilk v. Myrick the English 
court held the plaintiff could recover saying that a desertion of 
some of the crew would put heavier burdens upon the balance, bur- 
dens that were not contemplated by their contract, and if in con- 
sideration for a promise to pay them more, they went on, they 
would be giving up a legal right and could recover. This case is 
in 7 Ellis & Blackborn 872. In Lattimore v. Harrison the court 
distinguishes this case from the two preceding cases. That case 
holds where there is a promise to perform a specific piece of work 
coupled with a promise to pay a specific fixed penalty for violation, 
the circumstances are different. That there, upon the non-perform- 
ance by one party and a promise by the other to induce continued 
performance that promise is binding upon the continuance of the 
performance because there having been a provision for penalties 
would seem to indicate that the other party had a right either to 
perform the contract or pay the penalty, and having elected to pay 
the penalty, the obligation to perform was discharged. There does 
not seem to be any soundness in that sort of reasoning. In the 
first place a court never enforces a penalty fixed by the parties 
in a contract where it is simply a penalty; meaning by penalty, 
punishment for failure to perform. The court does not enforce 
that. A court of law has only power to do one thing in regard to 
a breach of contract and that is to give damages and the dam- 
ages which the court gives are compensation for the injury suf- 
fered. Now that is not penalty, for penalty is punishment. Sup- 
pose for example in this case the parties had fixed as a penalty 
$10,000 on a contract the amount of which was $900. No court 
would allow recovery of $10,000 or enforce the payment of $10,000. 
A court will enforce what the parties may call a penalty, only, if 
they can enforce it as liquidated damages agreed upon by the 
parties. That simply saves the courts one process, of fixing the 
amount; they will not enforce a penalty, but will such a stipulation 
as this if it appears that it is liquidated damages agreed upon; and 
the test, whether it may be considered liquidated damages is 
whether, upon looking at the contract and the probable breach of 
it, the court can say the amount fixed by the parties might be the 
damages. This is gone into to show that a court never enforces 
any such provision unless upon the theory of damages; never on 
the theory of an alternative promise in the contract. That shows 
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that this court had no right to consider the provision for a penalty 
as an alternative for a promise. That is not the theory of a 
penalty. Secondly, even if it were the fact that the parties called it 
a penalty shows that they considered the non-performance was a 
breach; failure to perform a contract is always a breach, and it does 
not make any difference whether the parties or the jury fix the 
damages. Failure to perform is a breach and a breach of legal duty 
and that is always so in the case of a contract to perform. So that 
no less in Lattimore v. Harrison than in any case the plaintiff was 
to perform a contract, and being bound to construct the cartway 
the plaintiff gave up no legal right when promising again to 
perform in consideration of the second promise of the defendant; 
he did just what he was bound to do. Now, apart from this view, 
the decision might very well have been reached upon the very easy 
ground that the parties did release each other from the other con- 
tract. "When the defendant, bv parol, released the plaintiffs from 
their obligation * * *." The old contract was by a release 
wiped out, the obligation of the plaintiff was wiped out by a re- 
lease, is stated in the facts of the case, and that having been done 
when they built the cartway they did something which they were 
not bound to do. See 8 Harvard Law Review 27. 

CASE: A and B are under a bilateral contract, A to build a >p <y *| 
house for B for $10,000, which B promises to pay. A completes the Q - ^ 
house halfway and says he is going to break the contract. C, a 
third party, comes along and says, "If you will promise to com- 
plete the house, I will give you an extra $1,000." What are the 
rights of the parties? 

CASE: Same facts: A states his intention to break his con- 
tract with B, but says to C, "If you give me $1,000 I will promise to 
complete the contract." C gives A the $1,000. 

Ayres v. The Ry. Co., 52 Iowa 478, 1879, p. 4'41: Plaintiff 
here is suing as beneficiary of a contract, that is, a person for 
whose benefit the contract was made between the contractor for 
the railroad and the defendant. The defendant had promised the 
contractor to pay the plaintiff, a material man supplying the con- 
tractor, if the contractor would go on and construct the part of the 
railway he had agreed to construct. The court held that as the 
contractor, in doing this, was doing nothing he was not legally 
bound to do, there was no consideration for this promise and the 
plaintiff was not allowed to recover. 

Rollins v. Marsh, 128 Mass. 116, 1880, p. 451: Defendant 
made a contract with the plaintiff for the support of his ward. 
Plaintiff afterward demanded more money. Defendant agreed to 
make her such further compensation as would be right. Plaintiff 
sues on this promise and is allowed to recover. The court held 
that by the making of the new agreement the parties release each 
other from the original agreement. The new agreement rescinded 
the old one and that it is not necessary to find any actual release 
other than this. 

Rogers et al. v. Rogers & Brother, 139 Mass. 440, 1885, p. 
459: Defendant agreed to fill orders given by the plaintiff 
for certain goods at an agreed price. By October 14th several 
orders had been given; some of which had been filled as per agree- 
ment and others were left unfilled. Defendant then wrote to plain- 
tiff demanding a higher price. Plaintiff, being pressed, consented 
and gave further orders at the advanced price. The court held 
that the parties had a right to break their contract and make a 
new one and even as to orders given, but not filled before October 
14th, the defendant could demand a higher price. The plaintiff 
agreeing, such prices should apply. The new agreement is held to 
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presume a rescission of the old one without any other evidence. 

Vanderbilt v. Shreyer, 91 N. Y. 392, 1883, p. 454: The 
plaintiff, a contractor, was under agreement with one Dunseith to 
construct several houses for him, payment for which consisted in 
the assignment of a mortgage at a certain stage of the construc- 
tion. Plaintiff went on with the work until time for the assign- 
ment of the mortgage when he refused to accept the mortgage and 
refused to go on with work unless the defendant, who was inter- 
ested in the houses, should also guarantee the mortgage. The 
court held there was no consideration for this guaranty, as the 
plaintiff was already obliged to do this same work and to take the 
mortgage as payment for it. Judgment for defendant. 

King v. Duluth R. R. Co., 61 Minn. 482, 1895, p. 463: The 
plaintiff was under contract to do certain work along the right of 
way of the defendant railroad. Owing to the fact that difficulties 
neither had evidently had in mind arose along the course of the 
work and to the additional fact that defendant is alleged to have 
changed the course of the right of way, plaintiff found he could 
only complete the work at a loss and insisted upon additional sums 
being paid, which were not stipulated for in the agree- 
ment. The court held (1) that the changing of the routing of the 
work had caused delays sufficient to excuse the contractors from 
their obligations to complete the work on time specified and that 
thereupon "in consideration of their waiving the defaults and delays 
occasioned by the defendant, and promising to complete the work 
in time, so that defendant could secure certain bonds, it promised 
to pay the extra compensation," which the court held was a valid 
agreement. (2) The court also held "that where the party refusing 
to complete his contract does so by reason of some unforeseen and 
substantial difficulties in the performance of the contract which 
were not known or anticipated by the parties," then a promise by 
the other party to pay extra sums is held to be binding. 

This Minnesota doctrine is something midway between the 
Massachusetts and New York doctrines, as exemplified in Rollins 
v. Marsh and Vanderbilt v. Shreyer. The Massachusetts doctrine 
is, that one of the parties having threatened to break a contract, if 
the other party makes a promise in consideration that the first 
party will perform his contract, that second promise will be binding 
on the theory that on the making of the new promise, the old con- 
tract was ipso facto rescinded. That amounts to saying that where 
a new contract is made between two parties covering the same sub- 
ject matter as the preceding contract and with different terms 
from the original, the original is by the intentions of the parties 
wiped out; that you don't require any further evidence of the recis- 
sion of the old contract than the making of the new one. 

The New York doctrine is, that recission is a bilateral con- 
tract, and anybody, who relies upon it, must prove the making of it, 
as in the case of any other contract; that it cannot be taken by im- 
plication from the fact that one of the parties to a preceding con- 
tract has threatened to break it, and the other party has promised 
an inducement to get him to refrain from breaking it. The 
new promise on the doing of something which the promisee was 
already obliged to do, does not indicate an intention on the part of 
the parties to wipe out the old contract. There must be further 
evidence to wipe it out. 

The Minnesota doctrine is that ordinarily the New York doc- 
trine is sound, but that where, in doing the work which he has 
agreed to do, the plaintiff has been put to unforeseen difficulties 
and burdens, and threatens to break the contract; that then, if the 
defendant makes a new promise, the intention is clear to wipe out 
the old contract. 
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If A and B make a contract, and A stops performance and is 
going to break it, and B promises to give more, what is the attitude 
of the parties? The Massachusetts court says the natural sup- 
position is that B intends to release A from the obligation; that 
B's whole intention is to get the work performed and he is willing 
to offer inducements to get performance. Well, if the contractor 
had not then gone on B would have lost his right of action on the 
old promise. Would he be giving an additional benefit to the 
promisee with an intention to thus deprive himself of all his rights ? 
If the new contract is a rescission of the old contract, then the 
moment it is made the old contract ceases, and if the contractor 
refuses to proceed, the Dromisor has lost all rights under the old 
contract. The trouble with the last doctrine, is that the court as- 
sumes a fact which does not exist. It assumes an intention to 
rescind, when probably nothing is further from the intention of 
the promisor. In King v. Duluth R. R. the court answers this doc- 
trine on page 466. 

With reference to the Minnesota doctrine: The fact that the 
contractor has found unforeseen difficulties does not change what 
the court confesses is the natural inference as to what the defend- 
ant intends. * * * It is never inequitable to hold a man to his 
contract. The Minnesota doctrine is that if the plaintiff, in per- 
forming the work which he has agreed to and contracted to do, 
meets with a difficulty which he has agreed to surmount, but which 
is one which neither of the parties foresaw, a new agreement 
should be made, which would rescind the old one. There is nothing 
to support the doctrine, as the plaintiff just goes on to do what he 
has agreed before to do, and there is thus no consideration. 

The New York doctrine is the common sense one. The 
defendant never intends to release the plaintiff. The New York 
doctrine holds, from the mere fact of a new promise you cannot 
imply a rescission, you must have further evidence of the rescission. 
The New York courts put the burden upon the plaintiff to show the 
old contract was wiped out, before he can recover. ^ <Ty (?C 

We will now consider the question whether the performance ovm^f \f * o J ^i° 
promise to perform an existing contract obligation with a third 
party is a consideration. 

CASE: A is engaged to marry B; there being danger of A's 
breaking the engagement, C says to A, "If you will marry B, I will 
give you $500," and A marries. What are his rights against C ? 

CASE : Same facts, but C says, "If you will promise to marry 
B, I will give you $500." A promises C. What are his rights 
against C? 

These cases present the main question in unilateral and bi- 
lateral form, respectively. Does it make any difference ? Is there 
a consideration in one case and not in the other? The question in 
one is, whether an act done by a party already under obligation to 
do that act, is a pood consideration for a promise by a third party. 
The question in the other case is whether a promise by a party, 
already under obligation to do a certain thing, is consideration for 
a new promise by a third party. 

Shadwell v. Shadwell, 30 L. J. R., C. P., 145, 1860, p. 
469: Plaintiff had promised to marry X; his uncle promised him in 
writing that if he married X he should receive £150 a year during 
the uncle's lifetime. He married X; the annuity fell into arrear; 
the uncle died, and the plaintiff sued his executors. The court dif- 
fered as to the existence of a consideration for the uncle's promise. 
Erie, C. J., and Keating, J., inclined to regard it as the offer of a 
promise capable of becoming a binding contract when the marriage 
took place. Byles, J., dissented, holding that the plaintiff had done 
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no more than he was legally bound to do, and that his marriage 
was therefore no consideration for the uncle's promise. 

Scotson v. Pegg, 6 H. & N. 295, 1861, p. 475: Scotson 
promised to deliver a cargo of coal then on board a ship belonging 
to Scotson, and Pegg promised in return to unload it at a certain 
rate of speed. This he failed to do and when sued for breach of 
his promise, pleaded that Scotson was under contract to deliver the 
coals to X or to X's order, and that X had made an order in favor 
of Pegg. Scotson, therefore, in promising to deliver the coals 
promised no more than he was bound to perform under his contract 
with X, and Pegg alleged that there was no consideration for his 
promise to unload speedily. The court held that Pegg was liable, 
since it was not inconsistent with the pleadings that there might 
have been some dispute as to Pegg's right to the coals, or some 
claim upon them foregone by Scotson; but Wilde, B., said, "If a 
person chooses to promise to pay a sum of money in order to induce 
another to perform that which he has already contracted with a 
third person to do, I confess I cannot see why such a promise 
should not be binding." 

Merrick v. Giddings, 1 Mackey 394 (D. C), 1882, p. 479: 
Plaintiff had agreed to do counsel's work for state of Texas, and 
had already done some of this work. Defendant promised to col- 
lect for plaintiff from the state 20 per cent of what was adjudi- 
cated in the state's favor, the consideration of which promise was 
to be the services already obliged to be rendered by the plaintiff for 
the state. Court held the doing of that which one was already 
bound to do could not act as a consideration for a promise either 
between the original parties to the contract or with a third party. 
The court inferred, however, that a promise to perform this same 
work given for another promise by a third party, i. e., in a bilateral 
form, would be a good consideration. 

Stilk v. Myrick and Bartlett v. Wyman, English cases, 
hold that performance will not be consideration for a second promise 
made by the original promisee. 

Shadwell v. Shadwell, another English case, holds that 
performance will be a good consideration for a promise made by a 
third party. 

Scotson v. Pegg, also an English case, holds that the bi- 
lateral form will also be held binding, i. e., that a promise by a third- 
party for a promise by the original promisor to do what he was 
already legally bound to do, will be held binding; and Merrick v. 
Gidding, a District of Columbia case, while refusing to hold the uni- 
lateral form binding, yet intimates that Scotson v. Pegg stated the 
sound view as regards the question in the bilateral form. 

Consideration consists in the surrender of a legal right, so that 
when C promises to give A $50t) for marrying B, A being under 
contract to marry B, A surrenders no legal right by marrying. 
There is no question about this as matter of authority. Unilateral 
contracts came into the law before bilateral contracts did. Uni- 
lateral contracts came into the law and were enforced because the 
plaintiff had surrendered a legal right in exchange for defendant's 
promise; had suffered a detriment. When the bilateral contract 
came into the law in the first instance, about 1580, the court asked 
how it could support such a contract when all that it had determined 
before was that a surrender of a legal right was required to be a 
consideration; but they said, in analogy to a unilateral contract, 
that the promise constituting one side of a bilateral contract will be 
enforceable where the promise which has been given in exchange for 
it, is a promise to surrender a legal right. It is the same principle 
extended from an act to a promise to do that act, so that in prin- 
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ciple, in that respect, what is true of a unilateral contract is true 
of a bilateral contract. The English courts, however, hold both the 
unilateral and bilateral forms good. 

In a bilateral contract you must have two promises and therefore 
two considerations, one for each of the obligations. A's promise is 
not a promise to surrender a legal right; that is conceded; therefore 
it is no consideration for C's promise; therefore C's promise is not 
binding, and if C's promise is not binding it is no consideration for 
A's promise. So, whether A is suing or C is suing, the promise of 
the other party is not supported by a consideration. 

Attempts to support the decisions in Shadwell v. Shadwell and 
Scotson v. Pegg have been made in a great many ways. (1) Langdell 
supports Scotson v. Pegg on the ground that A, having been obli- 
gated only to B and having assumed a new obligation, has sur- 
rendered a legal right, — of not being bound to C. But the very 
question is whether he is bound to C; whether he has obligated him- 
self to C. Langdell assumes what he is trying to prove. The 
question is, whether he has furnished a consideration for C's prom- 
ise, and if C's promise is not binding, therefore A's promise is not. 
To contend that A has surrendered a legal right not to be bound 
to C is to think in a circle. 

Langdell says that the result of the contract would be A's ob- 
ligation to C for damages. But you cannot determine whether there 
is a contract in a specific case by asking what will be the result of 
the breach of the contract; this does not answer the question 
whether there is a contract or not. 

(2) Anson says (a) there is a contract because A has sur- 
rendered the right to join with his co-contractor to rescind the 
original contract. This would be a good consideration if it were the 
consideration asked for. But there is nothing to show that it was 
asked for or expressly promised. This also looks to the result of a 
contract to see if there is a contract. In another place Anson says 
(b) A has given up his "right to rescind" a contract. But one 
party has no right to rescind a contract. Rescission is a bilateral 
contract; mutual promises to surrender respective rights under the 
contract. A contract of rescission can only be predicated of a bi- 
lateral contract and is itself a bilateral contract. 

(3) Pollock on Contracts and Merrick v. Giddings hold that 
what the third party asked for was a promise from A and he re- 
ceived it, and that that promise in itself was the consideration for 
C's promise. If all C wanted was a promise, a form of words, if he 
simply wanted A to go through the formula of saying, "I promise," 
there was a consideration. The theory of this must be that C only 
wanted this statement; that he did not want or ask for a binding 
obligation to be performed. It is hardly tenable to say that this is 
all C wanted. Furthermore, if this is true, it would have been a 
unilateral contract, contemplating the speaking of the words, "I 
promise," which would also put the case out of the question. See 
8 Harvard Law Review 27. 

(4) Justice Holmes, in his work on the Common Law, says that 
parties who make contracts make alternative promises, to perform 
or to pay damages. This is not true, (a) The whole theory of 
specific performance of contract goes on the theory that a man has 
no right to break his contract. Equity says he has no right to 
break his contract and pay damages (b) and in a large class of 
cases equity goes further: in the case of a mere threat to break a 
contract equity will enjoin a man from breaking it. If a man had 
a right to perform or pay damages, equity would have no such 
jurisdiction. The parties are not buying damages, but obligations; 
they are not going into a lottery. Where a penalty is expressed in 
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a contract it looks prima facie like the parties had contracted for 
alternatives, but courts enforce a penalty expressed in contracts 
only as liquidated damages, not as a promise, reserving the right to 
disregard the penalty so expressed if it exceeds, in their opinion, 
the actual damage suffered. 

Nota, as a matter of authority: That all authorities, English 
and American, agree that where the new promise is between the 
original parties, there is no contract. The English authorities make 
a distinction where the new contract is made between one of the 
original parties and a third party, holding the promise of the third 
party binding whether the contract is in the unilateral or bilateral 
form. The weight of authority in this country is against holding 
the promise of the third party binding in either a unilateral or bi- 
lateral form. See Pollock on Contracts *179; 49 Me. 558; 148 111. 
115; 117 Ind. 420; 66 Iowa 422; 12 Cal. 542; 104 Pa. 317; 39 Ohio 
137; 33 Ala. 265; H. & W. 185; 48 Kans. 282; 56 N. H. 170; 116 N. 
Y. 40; 151 N. Y. 502; 33 Wis. 387; 117 Ind. 420; 8 Harvard Law 
Review 27. 

The Massachusetts decisions seem contra to the first proposi- 
tion above, but in fact are not. The Massachusetts courts say that 
while the promise made by one of the parties to the old contract is 
really no consideration because not the surrender of a legal 
right, still when those parties attempt to make a new contract they 
are really rescinding the old contract and making an entirely new 
contract; they allow a rescission of the old contract to be implied 
from the mere making of the new promises between the original 
parties. 

It is submitted, that if the third party, C, desires to secure a 
binding promise from A, the original promisor, to do what he is 
already legally bound to do for B, the following suggestions should 
be noted, to- wit: 

CASE: A is under contract to build a house for B; A finding 
the contract unprofitable, is about to stop work when C, a third 
party, says to him, "Here is $500, which I will give to you if you 
will promise me to complete this contract with B." The money is 
paid and the promise is made, and would be held binding. 

This contract made in bilateral form would not be good, for in 
a bilateral contract there must be mutuality of obligations; two 
binding promises, and for the two to be binding each must be 
based upon a consideration, as explained above. 

This is not true of a unilateral contract. There is only one 
promise and only one party bound in a unilateral contract and 
therefore there need be but one consideration. C suing as plaintiff 
can show this one consideration, for he paid A $500 for his promise. 
The promise of A to do what he is already under a legal obligation 
to do is not a bad promise in itself; it is a perfectly good promise; 
the only question is whether it can be the consideration for another 
promise. Not being based upon the surrender of a legal right it 
cannot serve as the consideration for another promise in a bi- 
lateral contract. However, the fact that A is already under obliga- 
tion to someone else will not prevent him from assuming the same 
obligation to another if we can find a consideration for his promise. 
C can deliver, give, or pass title to $500, and this $500 can then 
furnish the consideration for A's promise to C. 

The general statement is made in Leake on Contracts, Sec. 3, 
that whenever an act is the consideration for a promise, a promise 
to do that act will be equally a consideration. That is not so, be- 
cause, as just stated, whether a promise is binding or not depends 
upon whether there is a consideration for it. In the case put, to 
determine whether C's promise is binding you must determine 
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whether what is given for it is a binding promise. C's promise is 
not binding because A has neither surrendered nor promised to sur- 
render a legal ripht; but A's promise is binding (in a unilateral 
form) because C, in giving the money, has surrendered a legal 
right. 

Abbott v. Doane, 163 Mass. 433, 1895, p. 485: Plaintiff 
being bound to pay a promissory note, now overdue, given by him 
to a corporation in which the defendant is interested, promises de- 
fendant to pay the same in consideration for defendant's promise 
to give plaintiff a note for the amount. The agreement was carried 
out and suit is now brought on the note given by the defendant, who 
pleads no consideration. The court held, in awarding judgment for 
the plaintiff, "that if A has refused or hesitated to perform an 
agreement with B, and is requested to do so by C, who will de- 
rive a benefit from such performance, and who promises to pay 
him a certain sum therefor, and A thereupon undertakes to do it, 
the performance by A of his agreement in consequence of such a re- 
quest and promise by C, is a good consideration to support C's 
promise." 

It is submitted this case is clearly unsound and that the great 
weight of authority, both in number of decisions and jurisdictions, 
in this country is against it. The Massachusetts court, in the case 
of a new contract made between the original contracting parties, 
allows the inference of fact to be drawn, that the making of the 
new contract impliedly rescinds the old one. That seems to be a 
straining of the implications which can properly be drawn from the 
new contract, but whether it is or not it does not help either party 
or the Massachusetts court a bit in the case of a contract made 
with a third party; for, of course, you cannot imply a rescission in 
the contract made between the third party and one of the parties to 
the original contract. 

Furthermore it is to be noted that, although the contract in 
this case was a promise by A to continue the" work, for a promise 
by C to pay the additional sum, i. e., a bilateral contract, yet the 
court says "the performance bv A of his agreement * * * is a 
good consideration to support C's promise." 

Arend v. Smith, 151 N. Y. 502, 1897, p. 487: Defendant 
owed a railroad company $1,000, which was past due. Plaintiff, as 
president of the company, asked for his note. Defendant gave the 
note for $500 on plaintiff's promise to renew the same. In an 
action on the note after plaintiff refused to renew the same the 
court held there was no consideration for the promise to renew. 
That while the defendant was not bound to give the note yet not- 
withstanding the fact that plaintiff requested it, it was only as a 
matter of convenience to the defendant. Arend v. Smith should be 
read in connection with Jaff ray v. Davies, supra, which had been 
decided six years before. You must separate Arend v. Smith on 
the theory of the case in 65 N. Y. 444, which was the case of a 
check. When A owes B $500 and B says to him: "For $250 cash 
I'll discharge the whole obligation because I need the money," and 
A says, "I haven't the money," and B suggests that A go to his 
friend C and borrow the money, holding up to A the prospect of 
discharging the whole obligation, all B is doing is suggesting to the 
debtor a means by which to meet the proposition that he, the 
creditor, intends to make. He is doing something for the benefit 
of the debtor, prima facie, and in the absence of other circum- 
stances, it seems you can hardly say that B would give up $250 
of his claim if A will go to the trouble of borrowing from someone 
else. The thing he wants is cash now; that is the state of his 
mind. He is not suggesting to A a different means of payment, 
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because there is no different means. The payment is made in cash 
and he insists upon its being made in the way the law would com- 
pel him to make it. He does not say that he wants his promissory 
note, or a check dated ten days later, so that he would not have to 
go to the trouble of proving it. He does not suggest any different 
means of payment, he just suggests a means of paying cash. The 
order is to put the debtor in funds to meet the proposition. It is 
65 N. Y. 444 over again. No other theory can reconcile them. 

In connection with the doctrine in Pinners case, that the pay- 
ment or promise to pay a sum less than an existing debt cannot 
be a consideration for a promise to discharge that debt, which 
doctrine is the law practically everywhere in the U. S., it is well 
to note the peculiar ruling on this in New York. The New York 
courts agree with the above proposition, but say that the creditor 
may discharge a debt if at the time he takes a part payment he 
gives a receipt to the debtor in which he recites that the debt 
is paid in full and delivers the receipt to the debtor with the inten- 
tion of making him a gift of the balance. The court overlooks 
the simple ways in which a debtor could be discharged, i. e., by the 
very simple instrument known as a Release or by an Accord and 
Satisfaction, and reasons this way, to- wit: A debt being a 
chose in action; something which is intangible and not capable of 
actual delivery; we will allow the delivery of it constructively. 
Corporeal things, i. e., those you can touch with the hand, lie in 
delivery; incorporeal things, i. e., things you cannot hand over, 
lie in grant; that is to say, the titles are transferred by a grant, 
but to require that a grant be made for the balance of a debt 
would, says the court, be a cumbersome, awkward method of pro- 
cedure, so a constructive delivery of this balance will be allowed, 
and this constructive delivery can be evidenced by the delivery of 
this paper called a receipt in full. The question arose whether 
that gift could be made orally, that is to say without the receipt 
in full and the court said that would be going too far with the 
constructive delivery theory. The doctrine originated in 55 N. Y. 
62, after having been repudiated in 48 N. Y. 204; was entirely 
abandoned in 65 N. Y. 444; taken up and established again in 88 N. 
Y. 251 and affirmed in 120 N. Y. 260. 

An Accord and Satisfaction in this respect is an agreement 
between debtor and creditor by which, in consideration of some- 
thing to be given by the debtor, the creditor agrees that the debt 
shall be extinguished. If A owes B $100 and A agrees to give 
his check for $50 and B agrees to accept the check in satisfaction 
of the debt, the accord is the agreement to give and accept the 
check, the giving of the check is the satisfaction; a performed 
agreement for the extinguishment of a debt. 

(e) Performance of, or Promise to Perform a Non-Contract 

Obligation. 

Atkinson v. Settree, Willes 482, 1744, p. 489: Plaintiff 
in order to procure payment of a debt due him procured the arrest 
of his debtor. Defendant in consideration, that plaintiff release 
debtor, promised to pay the debt and plaintiff's costs. Plaintiff 
released the debtor and this action is for the debt and costs. The 
defense alleges the arrest was illegal, hence discharge was no con- 
sideration. But as it was after verdict and declaration alleged due 
issuance of writ, arrest is presumed by the court to have been 
legal. The court viewing the case in that light held that the 
release of one person from legal arrest is good consideration for 
a promise by another and so gave judgment for the plaintiff. 

The fact that the imprisonment might have been unlawful 
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in the sense that the writ might have been quashed, does not make 
the discharge any the less a good consideration, the test being 
whether the action was brought and arrest made with probable 
cause, which means grounds which would satisfy a reasonable man. 

Herring v. Dorell, 8 Dowling 604, 1840, p. 491: Plaintiff 
had had two joint debtors arrested, but afterward made arrange- 
ments with one of them and discharged him from custody. Defend- 
ant then promised to pay the debt in consideration that the plain- 
tiff discharge the other debtor. The court held that the dis- 
charge of one debtor was a discharge of the other and as the second 
debtor was entitled to a discharge his release could not be a con- 
sideration for the defendant's promise. 

Here the creditor's consent is not needed to release the prisoner, 
for he is already released as a matter of law. Every instant of 
detention beyond that point is an illegal and false imprisonment. 
The creditor has the power to refuse to give his consent, but then 
he is giving up no legal right. The only thing which the plaintiff 
gave up was the power to refuse his consent and he had no right 
to refuse that 

Smith v. Monteith, 13 M. & W. 426, 1844, p. 494: Plaintiff 
causes the arrest of his debtor, Dunlop, and defendant in considera- 
tion that plaintiff would release him from prison, promised to pay. 
In a suit on promise the defendant alleges that plaintiff had no 
good cause of action. Held that if the arrest of the debtor was 
legal and plaintiff did not act fraudulently, the question whether 
plaintiff has a good cause of action was immaterial. Releasing 
the debtor was a good consideration for the defendant's promise. 

In this case it would seem that what the defendant said in his 
plea was that there was no cause of action and that the plaintiff 
knew it. Therefore, when the plaintiff gave a release, he gave up 
no legal right to detain (available remedy, the court calls it). 

The plaintiff could have given good consideration if the parties 
had arranged it properly. The discontinuance of. the suit would 
have accomplished this. This would have been good by virtue of a 
fiction that a suit is supposed to be instituted by the court to bring 
the defendant into court. It could not be presumed that the court 
stirred up baseless suits. Therefore discontinuing a suit is a 
good consideration. 

Tolhurst v. Powers, 133 N. Y. 460, 1892, p. 500: Plain- 
tiff constructed a dynamo for one Ball. Ball became indebted 
to the plaintiff for a part of the cost of the machine, which was de- 
livered to Ball by the plaintiff. By this plaintiff waived his 
lien and Ball became owner. Ball later sold the machine to Crane 
contingent upon its working successfully. The machine did not 
work and was returned to plaintiff for repairs. Defendant promised 
and did pay for the repairs, but plaintiff refused to return the 
machine unless defendant would pay Ball's original debt and de- 
fendant promised. This suit was brought on that promise. The 
•court held for the defendant; that the plaintiff in giving up the 
machine gave no consideration for defendant's promise, as he was 
bound to return the machine upon payment of the repairs. 

Unless we assume that Powers was the agent of Ball, then in 
delivering the machine the plaintiff did something which he was 
not obliged to do. That might have been a consideration if it 
had been alleged. The evidence did not show that it had been con- 
templated as a consideration either. 

England v. Davidson, 11 A. & E. 856, 1840, p. 502: 
Defendant offered a reward of £50 for information leading to the 
arrest of certain burglars. The plaintiff gave the information 
and received part of the reward, this action being brought for the 
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balance. The defendant claimed that the plaintiff, as an officer 
of the law, was bound to give such information. The court 
held the plaintiff was acting outside of his duty and can there- 
fore recover, for in doing acts he did, he furnished consideration 
for the defendant's promise. 

Gilmore v. Lewis, 12 Ohio 281, 1843, p. 504: Defendant 
offered reward for the arrest of a thief and recovery of money 
stolen. Plaintiff, who was a constable, procured information and 
made the arrest. The court held the plaintiff was bound 
by his office to secure the arrest and plaintiff's promise is not 
binding therefore, for lack of consideration. 

This seems to be the better ruling. The Court says he was 
not bound to give out the information, but he was bound to make 
the arrest, and the arrest was necessary to complete the acceptance. 

Reif v. Paige, 55 Wis. 496, 1882, p. 506: Defendant offered 
a reward for the rescue of his wife, dead or alive, from a burning • 
building. The plaintiff, a fireman, at the risk of his life, entered 
the building and brought out the body, and brings this action for 
the reward. The defendant claimed it was plaintiff's duty to make 
the rescue and that no notice of action on the offer was given. 
The court held that the plaintiff was not acting within his 
duty in risking his life to make the rescue and held his doing so 
constituted a good consideration for the defendant's promise. The 
court found the defendant had notice that the contract had been 
made and that further notice by the plaintiff was not necessary. 
Notice is only necessary where the act is peculiarly within the 
knowledge of the offeree. 

Harris v. More, 70 Cal. 502, 1886, p. 511: The defendant 
offered a reward for evidence leading to the conviction of criminals. 
The plaintiff, a deputy sheriff of another county, gave the evi- 
dence and the court held the plaintiff was not bound by law to 
give such evidence out of his own county and in doing so furnished 
a good consideration for the defendant's promise. 

The policy of the law does not forbid an officer from receiving 
compensation for doing an act outside of the scope of his legal 
duty. 

(f) Forbearance to Sue or Compromise, as a Consideration for a 

Promise. 

CASE : A asserts a claim against B, but has no cause of action 
and knows it. In consideration of his forbearance to sue, B prom- 
ises to pay the claim. Should A be allowed to recover ? Is his for- 
bearance to prosecute the claim a consideration for B's promise? 

CASE: A asserts a claim against B, honestly believing that 
he has a good cause of action, but without any reasonable founda- 
tion. Would forbearance to prosecute the claim be a consideration 
for B's promise to pay it? 

CASE: A asserts a claim against B, honestly and reasonably 
believing that he has a good cause of action. Would forbearance 
to prosecute the claim be a consideration for a promise to pay? 

CASE : A asserts a claim against B which is doubtful. Would 
forbearance to prosecute the same be a consideration for a promise 
to pay? 

CASE: A forbears to prosecute a pending action against B in 
consideration that B promises to pay the claim. Is there a valid 
consideration for the promise ? 

When has a man a right to sue? That is the root question 
of this whole class of cases. 

The burden of proving a cause of action being always on the 
plaintiff, he must allege and prove all the facts constituting a 
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cause of action; so that in the case where the declaration simply 
states that the plaintiff threatened to sue, and the defendant in 
consideration of plaintiff's forbearance, promised to pay, you would 
have a demurrable complaint, because plaintiff does not allege a 
cause of action, because it is not true that any man can bring 
an action against any other man. The cases go all through the 
different degrees of where a man can forbear so as to make a good 
consideration, but this is a case on which all the authorities are 
agreed; that a man cannot simply assert a claim and by the for- 
bearance of it make a good consideration for a promise. 

Anonymous, Cowper, 128, 1774, p. 513: Defendant was 
indebted to plaintiff upon a judgment and defendant promised to 
pay the debt jn consideration that plaintiff would stay execution 
for a specified time. Held, that defendant was already bound to 
pay the debt by the judgment and could not base another contract 
on that obligation. 

This case is not law. The question was new to the court and it 
was difficult for the court to see how a man already bound could 
be bound again even upon a new consideration. No reason is given 
except that the court never heard of that kind of assumpsit. 

Smith v. Ashburnham, 4 East 455, 1804, p. 514: Plaintiff 
was creditor of a dead man who left no personal representative 
and apparently no assets. Defendant promised to pay if the plaintiff 
forbore suit. The court decided for the defendant on two grounds, 
namely, that there was not and the plaintiff did not allege that 
there was any specific person against whom his suit could be 
brought, and secondly, as far as it appeared there were no assets 
in the estate. 

There is nothing in either of these two propositions. The plain- 
tiff here had a perfectly good right; the giving up of which could 
be made a consideration for a promise. Under our law, a creditor 
to an estate has a right to have a personal representative ap- 
pointed, and then sue him. He applies to the Surrogates Court 
for that. The plaintiff in this case had that right. If he had 
alleged that he forbore to take such proceedings as he was en- 
titled to take, he would have given a perfectly good consideration. 
The trouble here seems to be with the form of the declaration, as 
there was no suit as he alleged which he could forbear. On the other 
point, that the plaintiff had no right because there were no goods 
in the estate, that is no objection to suing an estate even though 
there are no assets. It does not prevent your getting a judgment 
against the estate. It would be absurd if that were the law. 
Irrespective of the condition of the estate, the right of action will 
exist, if it would exist otherwise. 

Smith v. Algar, 1 B. & A. 603, 1830, p. 519: Plaintiff 
obtained a judgment against one E. McKenzie for £60 and was about 
to levy for £107 upon goods of E. McKenzie in the defendant's pos- 
session valued at £200. The defendant promised to pay the £107 
in consideration that plaintiff would forbear from levying on the 
goods. This action is for the £107. The court held the plain- 
tiff had a legal right to levy on the goods for £60 at least, and 
the giving up of this right was sufficient consideration to support 
a promise by defendant to pay the greater sum. 

This represents the law; that a promise to pay an obligation 
based upon that kind of forbearance, which is the surrender of .a 
legal right as a consideration, will be binding. Now of course 
that line of cases assumes as a basis of the decision that there 
is no objection to a promise simply because the promisor was pre- 
viously bound to do the thing which he promises, as the Anony- 
mous case held. He may be bound to do the same thing in a 
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dozen contracts provided there is consideration for each of the 
promises. 

Morton v. Burn, 7 A. E. 19, 1837, p. 520: Defendants 
were indebted to a third party on a bond which was assigned to 
the plaintiff. If the plaintiff would forbear suit, defendants prom- 
ised to pay within a specified time or give plaintiff power of attor- 
ney by which plaintiff would get judgment. Held, defendant prom- 
ised to pay to the plaintiff, which he was not bound to do. Plaintiff 
promised to forbear to sue in the obligee's name, which he had a 
right to do and there was therefore ample consideration for the 
promise. 

In the bilateral form between the original parties there is no 
consideration; there must be actual forbearance, at. the request of 
the other, not a promise to forbear; must be in the unilateral form. 

Morton v. Burns was a unilateral contract. The declaration at 
bottom p. 520 states the consideration. The court seems to consider 
it here as a bilateral contract, upon a conditional promise to for- 
bear; a bilateral contract promising to pay to a third party; not 
being obliged to do so. From that point of view the defendant's 
promise to the third party would be a good consideration for the 
promise to forbear. 

Wade v. Simeon, 2 C. B. R. 548, 1846, p. 522: This plain- 
tiff had commenced an action against this defendant and in con- 
sideration that the plaintiff would forbear such action until Decem- 
ber 14th, the defendant promised the plaintiff that he would on 
that day pay the money with interest and costs. The defendant 
pleads that the plaintiff had no cause of action and that he knew 
it and the plaintiff demurred to this, thereby admitting the facts 
that he had no cause of action and knew it. The court held that 
where a plaintiff has no cause of action and knows it, he surrenders 
no right which will make a consideration by forbearing to prose- 
cute this suit; it shows bad faith on his part in bringing it. 

It is not authority for the proposition that forbearance is not 
a good consideration, — Hobart's Rep. 216, 13 W. & W. 427, are 
contra. 

In Smith v. Monteith, p. 494, Pollock, C. B., recognizes the dis- 
tinction between the forbearance of a pending action and the for- 
bearance to begin an action, which distinction the court in Wade v. 
Simeon denied. The theory of the distinction is that inasmuch 
as every action is supposed to be instituted and prosecuted on be- 
half of the State, the government or the court, it cannot be pre- 
sumed to be without cause, but must be presumed to be instituted 
for cause. And that, therefore, the forbearance to prosecute a 
pending suit must be assumed to be the forbearance of a legal 
right. A pure fiction without any foundation because every one 
knows the State does not institute suits; that the litigants do; but it 
was the fiction which led to the distinction in the cases and which 
distinction is made to this day. 

Wade v. Simeon stands for this proposition, which is pretty 

(clear, that if the plaintiff forbears a claim which he knows has no 
existence in law, he surrenders no legal right. In other words, 
a man who knows he has no claim has no right to sue or press 
a suit and forbearing to do so will not serve as a consideration. 

In the ordinary case of a pending action, it is a good consideration 
irrespective of the question whether the cause of action be good or bad. 

CASE: A asserts a claim against B and B says, "If you will 
forbear to sue for a little while, I will pay you $500," and A for- 
fears for two days. Is B's promise binding? 

Oldershaw v. King, 2 H. & N. 399, 517, 1857, p. 532: A 
and B being indebted to C, D promises to pay C if C will forbear 



Digitized by VjOOQlC 



Consideration 97 

to press A and B for the "immediate payment" of the debt and 
make them future advances. The court held the promise of 
D binding; holding forbearance to sue for "immediate payment" 
meant to forbear for a reasonable time and furthermore that there 
was an agreement to make future advances. 

Alliance Bank v. Broom, 2 D. & S. 289, 1864, p. 542: 
Plaintiff had a claim against the defendant; plaintiff asked de- 
fendant for security and the defendant gave it; the effect was 
forbearance by the plaintiff. No definite time of forbearance 
was named nor was there a request for any forbearance and yet 
the court held for the plaintiff. 

These two cases stand for the proposition that a request for 
forbearance which can be construed into a request for forbearance 
for a reasonable time in view of the circumstances, followed by 
forbearance for that length of time, makes a contract. What the 
reasonable time will be will be one of the questions of fact which 
will be submitted to the jury under the instructions of the court that 
the law is, that the defendant in making his request for an indefi- 
nite forbearance meant forbearance which under the circumstances 
would be interpreted as a reasonable time by a reasonable man, 
and if the jury found the plaintiff had forborne for that length of 
time, the plaintiff could recover; for the forbearance was a consid- 
eration for the promise. 

There was a time in the earlier cases dealing with an indefinite 
forbearance where the court said that such offers were void for un- 
certainty; because the court could not tell whether there had been 
an acceptance or not. But it was soon seen that a request for for- 
bearance where no period was named would be understood between 
the parties to the transaction to mean a forbearance, which under 
the circumstances would be the forbearance which would give the 
debtor a reasonable opportunity to perform his obligation; which 
meant forbearance for a reasonable time, and that would be a 
question of fact. And this is the law generally now throughout 
this country. 

The decision in Bank v. Broom is objectionable because of the 
fact that it makes mere reliance upon a promise a consideration, 
which it never can be. That statement of the Vice Chancellor's 
on page 543 is the same kind of reasoning, which has been refuted 
in Pillans v. Van Mierop, which case is a warning that mere re- 
liance upon a promise and action upon it can never make a con- 
tract. Because it happens to be the effect of this promise of 
Brooms that the bank did not sue is not enough to make out a 
contract unless you find that the defendant asked for this in ex- 
change for his promise, and the court does not find this to be the 
fact here, but merely rests its decision upon the ground that the 
effect of his promise was that the bank did not sue. 

The chief reason why this is bad reasoning and why it is not 
adopted in the common law generally is, that if it were sound and 
if it were adopted in every case, then practically every promise 
would be binding; all gratuitous promises made by parties not in- 
tending to make a contract at all would be binding, because in 
almost every case the promisee relies on the promise. It would 
destroy the whole doctrine of consideration. It also contemplates 
the doctrine of estoppel; the elements of estoppel are not found 
here, however; you cannot have an estoppel with reference to the 
representation of a future fact, and every promise points to the 
future. This case cannot be supported on the ground given for it 
in the decision, but only on the ground of an implied request. Case 
is usually discredited and not followed. 

Cook v. Wright, 1 B. & S. 559, p. 544, (1861): A asserts 

Q 
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a claim against B which he honestly believes to be a valid claim. 
Threatening to sue, B promises to pay the same if he will forbear, 
and take three notes for the sum. Having done so, the court al- 
lows the plaintiff, B, to recover. 

Calisher v. Bishoffshein, 5 Q. B., 449, 1870, p. 550: 
The plaintiff alleged he had pressed a claim against the defendant, 
who, in consideration that defendant forbore prosecuting it, prom- 
ised to pay it. Defendant pleaded that the plaintiff's claim was 
not a valid claim and that he therefore should be given judgment. 
But the court held that it not appearing that the plaintiff 
knew his claim was invalid, it would be inferred that he honestly 
believed it to be good. 

Manter v. Churchill, 127 Mass. 31, 1879, p. 552: De- 
fendant's mother was indebted to the plaintiff. Defendant re- 
quested plaintiff to forbear suit and promised to pay the debt. 
Plaintiff then forbore for one year. Held, as plaintiff was not 
under an agreement to forbear, he might have sued at any time. 
Although plaintiff forbore at defendant's request, he did not do so 
by virtue of an agreement, and there was, therefore, no considera- 
tion for defendant's promise. (N. B. Contra to universal rule in 
the States.) 

Cline & Co. v. Templeton, 78 Ky. 550, 1880, p. 554: Ap- 
pellant sues on a note assigned to them by one Susan Cline. The 
note was given in consideration that she would forbear to prose- 
cute an action for seduction. The court held that a woman in 
\y Kentucky has no action for seduction and an agreement to forbear 

a suit which cannot be maintained is no consideration. Plaintiff 
held the note with notice of this and so cannot recover on it. The 
law of the case is that an agreement to forbear to prosecute a 
claim which is wholly and certainly unsustainable at law or in 
equity is no consideration for a promise. 
^ Gunning v. Royal, 59 Miss. 45, 1881, p. 556: Defendant 

hired a horse and cart from plaintiff and through the negligence 
of the driver the horse was killed. The plaintiff claimed $150, 
but after a dispute defendant gave a note for $66 in settlement of 
the claim. When sued on it he claimed there was no consideration 
for it, and the court held as the defendant was not liable for 
the death of the horse the note given in settlement was void for 
want of consideration. The law of the case is that there must be 
a valid claim upon which to found the forbearance. 

Bellows v. Sowles, 55 Vermont 391, 1883, p. 557: Plain- 
• tiff as heir at law of testator threatened to contest a will which 
left all the property to the defendant. Defendant in order to pre- 
vent the contest promised plaintiff $5,000 if he would forbear. The 
court held that if it is found that the plaintiff as a reason- 
able man honestly believed that he had a good cause of action, 
even if he were wrong, and he forbore, he can recover. But if the 
plaintiff had no reasonable grounds to believe this and had no 
reason to contest the will, the defendant's promise is without con- 
sideration. Jury found the latter to be the fact so defendant 
had judgment. 

Miles v. New Zealand Co., 32 Chan. 266, 1886, p. 563: 
Forbearance to prosecute a claim which the claimant honestly 
thinks he has, is a good consideration. Honest belief in the claim 
is therefore the only test in the English courts. The decision in 
this case turns upon the question of fact, whether there was a 
request and a forbearance pursuant thereto. 

In these cases we have the various views* of the various courts 
as to when forbearance to prosecute a claim will be a good consid- 
eration for a promise. 
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Honest belief in the claim is the only test in an English court $^- r -»y Vvtu>t v/ 
as stated above. ( 

On the other hand, the courts like the Vermont court in Bellows 
v. Sowles hold that the right to use the courts depends not upon 
honest belief in the claim alone, but it must be a reasonable belief, 
i. e., one based on good grounds which would satisfy a reasonable 
man. 

Then we have another view as illustrated by the decision in the 
Kentucky case of Cline v. Templeton, which is the other extreme 
to that represented by the English doctrine, the extreme which 
holds that forbearance can never be made a consideration for a 
promise unless the claim forborne is an absolutely good and valid 
cause of action. The result of such a doctrine would be this, that 
in an action upon a contract where forbearance is alleged to be 
the consideration you would have to try two causes of action; you 
would have to try out the question as to whether there was a cause 
of action which was forborne and then you would have to try out 
the cause of action upon which the complaint was drawn which was 
the issue in the action that was being tried. The Mississippi court 
follows this. 

Then the Massachusetts court takes the peculiar position that 
forbearance alone cannot be a consideration; that there must be a 
promise to forbear else there is no contract; and the court inti- 
mates that it is its belief that a great many cases which are as- 
sumed to be cases of a unilateral contract upon forbearance as con- 
sideration, were really decided upon the basis of bilateral contracts 
because the promise to forbear must be implied where a promise is 
made in consideration at the time the delay is sought. In other 
words* this Massachusetts court would say forbearance could only 
be had in a bilateral contract; where there is an agreement to 
forbear. But that the cases which deal with forbearance are not 
decided upon an implied promise to forbear was decided by the 
cases like 19 Q. B. 341 and 105 111. 43, where the question comes 
up directly. 

The whole question of these cases arises upon the fundamental 
question, when has a man a right to use the courts. When may a 
man start an action? It is said on the one hand that a man who 
sues, but fails in his action, has no right to use the courts be- 
cause he is compelled to pay costs; he is penalized for failing. On 
the other hand it is said that any man who acts in good faith has 
a right to use the courts and that costs are not a penalty but they 
are supposed to be compensation for the time and trouble of the 
other party. These cases turn on the answers to these questions. 

The peculiar doctrine in New York is not like any of these 
discussed by the above cases. In New York, a man may make for- 
bearance to sue a consideration for a promise if he honestly and 
reasonably believes that he has a claim which at the worst is doubt- 
ful. That is to say, he need not honestly believe that he has an 
absolutely good cause of action; he need not reasonably believe 
that; but he only need honestly and reasonably believe that his 
claim is at least a doubtful issue on a point of law or fact. 

Crears v. Hunter, L. R. 190 Q. B. D. 341, 1887, p. 578: 
Holds that a rlquest to forbear does not have to be expressed, it 
may be implied; a promise may be implied from a request, and a 
request from a promise. Signing of note and payment of interest 
furnish good evidence of request. Also, that it is not essential 
that the plaintiff should have agreed to forbear; it is sufficient 
that the plaintiff did forbear at defendant's request; holding 
that the act of forbearance, for a reasonable time, although the . 
plaintiff was not bound to forbear, was a good consideration. 
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Traders National Bank v. Parker, 130 N. Y. 425, 1892, 
p. 582: Holds that a promise to forbear is good considera- 
tion, although no definite time is stated; and that where no time 
is mentioned it will be construed to mean a reasonable time. What 
is a reasonable time is a mixed question of law and fact; depends 
upon circumstances. These two cases are inconsistent in their 
language, but not in the intention of the court, as it seems clear 
that the two cases are not to be distinguished on the point decided 
in the Traders v. Parker case and it seems clear also that every- 
thing said by the court in this case would apply to the facts in 
the Crears case. The point is on page 585, second full paragraph 
from the bottom of the page, "The whole current of authority is 
to the effect that an agreement to withhold suit is a good consid- 
eration to support a promise to pay a debt, although no fixed and 
definite time is expressly agreed upon. * * * The reasonable effect 
of such an agreement is to bind the creditor to withhold, suit for 
a reasonable time " 

Strong v. Sheffield, 144 N. Y. 392, 1895, p. 586: De- 
mand note given for antecedent debt of husband, and endorsed 
by wife is not binding on wife (in absence of other consideration) 
unless (a) she then requested forbearance and plaintiff accordingly 
forbore, or (b), plaintiff at such time agreed to forbear for a defi- 
nite time or what the court can construe to be a reasonable time. 
"A little time," or "until I want it" are not sufficient; no barter 
of volition, says the court. 

The promise here was in fact to forbear for such a length 
of time as the plaintiff "might elect," and it might well be said that 
that is some length of time. And if the promise were still stronger, 
e. g., to refrain until the plaintiff should "want money," it, would 
certainly be a promise to forbear for some length of time dependent 
upon the fact, namely, when the plaintiff would want the money. 
In both instances the promise is based upon a condition which 
leaves room for the obligation to attach for some length of time, 
whatever it may be, and if the defendants were willing to take 
that kind of a promise, the promise cannot be considered invalid 
as not the surrender of a legal right, because there was a surrender 
of some extent of time in forbearing to press a legal claim. 

The existence of a consideration is to be determined by the 
mutual intentions of the parties, by the agreement made, and not 
by the acts of the parties in reliance on a non-existent contract. 
Hence the fact of forbearance will not be ground for implying a 
unilateral contract where the parties intended a bilateral contract, 
ailed to make a valid one, as in this last case, 
(g) Antecedent Act or Agreement as a Consideration. 

CASE: D requests P to marry D's cousin. After the marriage 
D promised in consideration that P had married his cousin, at his 
request, to pay him £20. Should P recover? 

CASE: A says to B, "I wish you would send me up five bar- 
rels of flour tomorrow." No price was mentioned. The market 
price of flour at the time was $5. B sends up the flour on the 
subsequent day and later A says to B, "I received the flour and I 
am going to pay you $30 for it." Would you allow B to recover 
on this promise? 

CASE: Same facts as above case only after the flour has 
been delivered, A meeting B, says "I promise to pay you $25 for the 
flour." Would you allow B to recover on this promise? 

CASE: A says to B, "I wish you would send five barrels 
of flour up to C's house." B does it and later upon meeting B, 
A says, "I promise to pay you $25 for that flour." Would B be 
allowed to recover? 



Digitized by VjOOQlC 



Consideration 101 

CASE: A says to B, "I would like very much to have you 
walk from the Battery to Harlem." B, needing the exercise, took 
the walk. Later upon meeting B, A says, "I am much obliged to 
you for walking. I am going to pay you $50 for doing it." What 
are B's rights? 

CASE: A says to B, "I wish you would paint my house red," 
and B does it. A week later A says to B, "I am going to pay you 
$200 for that." What are B's rights? 

Hunt v. Bate, Dyer 272, 1568, p. 588: D's servant was 
arrested for trespass and in consideration of P's friendly service 
of bailing the servant out, D promised to make good any expense 
which P incurred in getting the servant out. In suit on this prom- 
ise the court held that there was no consideration for the 
promise. D's promise was made after act had been performed 
without any request from the defendant to perform it. 

Then the court held that in a case like the first supposi- 
titious case above that P could recover. This holding it is sub- 
mitted is entirely erroneous. It is not law today. 

These cases bring up the question, for the first time squarely, 
what is a past consideration? There are two classes of cases. 
(First) Where there is an express promise made in the same terms 
as the terms of the promise which had been implied in fact from 
the furnishing of the consideration. (Second) Where there is an 
express promise the terms of which are not the terms of any con^ 
sideration which would be implied upon the furnishing of the 
consideration. 

We may eliminate from the discussion such a case as the 
first case of Hunt v. Bate, because there was no request for the 
furnishing of the consideration, express or implied. "He did it out 
of his own head." The second part of this case raises the question 
in these cases. Where a request for a marriage is followed by 
the marriage, is an express promise made after the marriage by 
the person making the request, enforceable? It should not be. 
Suppose the request had been to deliver goods, and the express 
promise was to pay their value. 

Sidenham v. Worlington, Leonard 224, 1585, p. 589: Plain- 
tiff went bail at defendant's request; there could be but one 
implication, which would be a promise to recompense the surety 
if he was ever called upon to pay; so the court said, "An express 
promise to recompense the surety is based upon a good considera- 
tion; the terms of the express promise are precisely the terms of 
the implied obligation." 

In the case of Sidenham v. Worlington there was a debt; A 
asks B to pay C a debt which he owes C. It is money paid to his 
use, and for him. It is precisely the same as if B had handed 
the money over to him. A says to B, "Send that $40 suit of 
clothes to C, and charge it to me." That creates a debt. When C 
receives it A receives it. In Seidenham v. Worlington what the 
defendant did was to say to the plaintiff, "You pay this bill of 
$30." It was paid to the defendant's use, just as if the plaintiff 
had said 'here is $30.' " It was all at the defendant's request, and 
clearly created a debt. It was an express promise to pay an ante- 
cedent debt. A debt is a benefit to the debtor. It must be a 
liquidated amount. 

Docket v. Voyal, Croke, E. 885, 1602, p. 591: Plaintiff 
loaned defendant £30 at a certain time. Defendant subsequently 
promised £30 to plaintiff for a year or give him 40s. Defendant 
did not perform. Plaintiff sues on promise and defendant de- 
murred. Held, judgment for the defendant, as consideration is 
past, "and the consideration and the promise ought to go to- 
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gether." That is to say, past consideration will not support a 
promise. Case is sound. 

Lampleigh v. Brathwait, Hobart 105, 1615, p. 592: De- 
fendant requested plaintiff to endeavor to obtain a pardon from 
the King for the defendant's felony. Plaintiff undertook the work 
and secured the pardon. Defendant afterwards, in consideration 
of these services, promised to pay the plaintiff £100. The court 
held this to be a good consideration. Where a consideration has 
been given at the request of defendant, a subsequent promise by 
defendant for such consideration, is valid. 

In this case they allowed the recovery upon the second prom- 
ise. Strictly speaking that was illogical. The logical way would 
.be^ to allow the recovery upon the implied promise and take the 
second express promise as evidence of the promise implied in fact. 
The recovery would be the same, but would not violate any prin- 
ciple of contract. 

The action of debt would not lie here because the amount was 
not liquidated. The case is therefore not sound today. Suit today 
would be upon the implied promise, using the express promise 
as evidence. 

Hopkins v. Logan, 5 M. & W. 241, 1839, p. 594: Defendant 
was indebted to the plaintiff on an account stated on October 1st, 
and in consideration promised to pay the sum on October 10th. 
The court held that "this is a promise to pay in future money 
already due, the consideration therefore being executed." The 
liability on an account stated is to pay on demand. General as- 
sumpsit on the account stated would lie here. 

The case does not come under the exception to the rules of 
consideration introduced by the King's Bench because the promise 
is not co-extensive with the debt, as the court said in the quotation 
above. 

Note how the court uses the term "executed consideration," 
e. g., "I agree that an executed consideration is no consideration." 

Roscorla v. Thomas, 3 Q. B. 234, 1842, p. 597: Plaintiff 
bought a horse from the defendant for a certain price. After 
the sale, at the request of the plaintiff, the defendant in considera- 
tion of the sale promised that the horse was sound. The court 
held that warranty was void as it was based on a past considera- 
tion. 

It is to be noted that the court in this case makes this state- 
ment, "That a consideration past and executed will support no 
other promise than would be implied in law," stated positively, that 
a past consideration will support a promise to meet the obligation, 
which would be implied in law. 

This court, Lord Denan, C. J., also uses the term "executed 
consideration" as meaning past consideration. It is probably well 
therefore to again say a word about the use of the terms exe- 
cuted and executory as applied by some writers to consideration. 
(The reader is referred to the first section on consideration for 
a further discussion.) 

CASE: A promises B to pay B $500 in exchange for B's 
promise to deliver a horse, which B does, i. e., he promises to de- 
liver the horse. Later he delivers the horse. The term executed 
consideration is applied to that transaction by some writers today. 
B's delivery is said to be the execution by him of his consideration. 
It is not at all. He executed his consideration in the sense of fur- 
nishing the consideration for A's promise, when he delivered his 
promise. What he has done in delivering the horse is to perform 
his side of the contract. That is the performance of the contract, 
not the giving of the consideration for it. 
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After B has delivered the horse you have a unilateral contract. 
Before he delivered the horse you had a bilateral contract. 
A unilateral contract being one consisting of a single obligation 
on one side only, and a bilateral contract being one consisting of 
two obligations; one on each side. And these two terms unilateral 
and bilateral describe these transactions without confusion. If 
the consideration of the contract is an act, you have a unilateral 
contract. If the consideration given originally is a promise, (for 
a promise), you have a bilateral contract. If in that bilateral 
contract one of the parties performs his obligation, it becomes a 
unilateral contract, because it is then reduced to a single remaining 
obligation. It is not at all necessary to a contract that both 
parties be bound. It is not essential to a contract that there be 
mutuality of obligation. There must be mutuality in the agreement, 
of consent, but that is all. Every unilateral contract is a con- 
tract in which only one party is bound; in which there is only 
one obligation; a one-sided obligation. These terms can therefore 
be used without any confusion whatever and with the result that 
these relations will be precisely defined. 

Victors v. Davies, 12 M. & W. 758, 1844, p. 599: De- 
fendant was indebted to plaintiff in amount of £10, loaned to de- 
fendant by the plaintiff, was the declaration. The defendant put in 
a special demurrer assigning that the declaration did not state 
that the money was loaned at the request of the defendant. The 
court held that the statement that money was loaned implies 
a request. The loan imports an obligation to pay. If accepted, it 
is immaterial whether or not it was asked for. 

Hatch v. Purcell, 1 Foster 544, 1850, p. 601: The plain- 
tiff had lived in the family of one Gardner as though it were her 
own home, as a relative and not as a hired servant, and never 
claimed pay for the various services she rendered. After the 
death of Gardner, his wife requested the plaintiff to bring in a 
bill for her services. The defendant pleaded that an executed con- 
sideration is not sufficient to maintain assumpsit unless moved 
by a precedent request. But, the court held, that both pre- 
vious request and subsequent promise may be implied, and gave 
judgment for the plaintiff. 

It might be inquired if a contractual relation was ever in- 
tended here. Some courts so presume; others contra. In New 
York there is no presumption either way. The plaintiff must as 
in other cases prove the contract. 

Bradford v. Roulston, 8 Irish C. L. R. 468, 1858, p. 606: 
Plaintiff had agreed to execute a bill of sale but refused to do so 
because £55 of the purchase money was lacking. At the request 
of the defendant he did execute the bill of sale and defendant in 
consideration of this verbally agreed to guarantee payment of 
the balance, the agreement being subsequently put into writing, 
held, where there is a past consideration consisting of a previous 
act done at the request of the defendant, it will support a subse- 
quent promise. 

In Roscorla v. Thorn as the statement was made, "that an ex- 
press promise to do that which is implied by law from a previous 
transaction is actionable, but a promise to do anything other than 
that which is implied from the transaction is not actionable." That 
seems to have been the theory of Lampleigh v. Brathwait. Some 
of these cases, as for example, the second part of Hunt v. Bates, 
carried the doctrine further or misapplied the doctrine, in allowing 
a recovery on an express promise for more than would be implied 
from the transaction. In Hunt v. Bates the defendant had asked 
tb* plaintiff to marry his cousin and the plaintiff had done so. 
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Thereafter in consideration of the marriage, the defendant prom- 
ised to pay the plaintiff £20, and the court allowed him to recover. 
That case would not be law anywhere today. In the first place, 
you cannot imply a promise from a request. There would be no 
promise implied here. Then, secondly, if there were one implied, 
it would not be to pay £20. 

The doctrine in these cases seems to have grown out of an 
analogy perhaps with the doctrine relating to a promise to pay an 
antecedent debt, i. e., that* a promise to pay an antecedent debt 
would be actionable provided the promise were exactly in the terms 
of the debt, but not otherwise. That doctrine was well established 
in the law at the time of the decision of these cases. So that in 
Hopkins v. Logan, where the defendant had made a promise to 
pay £444 on October 10th, when the debt was due immediately, it 
was held not to be actionable because the promise was not co-exten- 
sive with the obligation. That case gives you the precise limitation 
upon the doctrine that a promise to pay an antecedent debt is ac- 
tionable and that doctrine is the one exception to the law of con- 
sideration, which law is, that only that can be a consideration for 
a promise which is given at the time the promise is made and in 
exchange for it. A detriment must be suffered at the time the 
promise is made and in exchange for it, else it cannot be a con- 
sideration. 

But such cases as Lampleigh v. Brathwait indicate a period in 
the history of the law when it was sought by a fiction to extend 
that doctrine. Lampleigh v. Brathwait decided that the plaintiff 
having performed services in an attempt to secure a pardon for 
the defendant, and at his request, and the defendant having there- 
after promised to pay him £100, plaintiff could recover. And the 
fiction adopted in that class of cases was that by the relation back 
of the promise to the time of the consideration, you made the two 
simultaneous. Obviously a fiction, and false. At another period 
of the law the fiction was adopted that the performance of services 
or other consideration could be brought down to the time of the 
making of the promise and so the two might be simultaneous. This 
was likewise a fiction. These classes of cases would no longer be law 
so far as they allow a recovery on the second promise; the express 
promise. The recovery today would be upon the promise implied \y/ 
from the facts. Taking Lampleigh v. Brathwait as an illustration, 
the plaintiff would recover on the implied promise of the defendant 
to pay for the reasonable value of the services, whatever that 
would mean. The express promise would not be surplusage. It 
is essential for two purposes. It is essential in the first place, 
as a piece of evidence going to show the intention of the defendant 
to enter into a contract and not to get the services as a gratuity. 
And, secondly, it is serviceable as a piece of evidence on the value 
of the services. It is a strong piece of evidence on the value of 
the services because it is a statement on the part of the promisor 
on what he regards as the value of the services, which is an im- 
portant thing. However, this promise, express promise, may only 
be used as a piece of evidence. The promise is not conclusive, of 
course, on either of these points. It is only presumptive evidence 
which may be rebutted. But to-day the action would be brought on 
the implied promise, the express promise being used in these ways. 

There is no question about the soundness in the first case 
in Hunt v. Bates. The court held that you could not imply a 
request from the subsequent promise, and there having been no 
express request, judgment was for the defendant. 

The second case in Hunt v. Bates was wrongly decided, there 
was no request or implication. And so with Sidenham v. Worling- 
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ton. There could be a recovery in such cases today upon the 
promise which would be implied from the request if you found one. 
It is stated here in the declaration that it was "at the request of 
the defendant" that the plaintiff rendered these services and that 
would carry with it an implication of a promise to reimburse the 
plaintiff in case he had to pay anything. 

The case of Victors v. Davies left no room for the question 
of fact as to whether a promise to repay would be implied, be- 
cause the very statement of the cause of action upon which the 
plaintiff relied, carried with it the necessary implication that the 
defendant requested it. That should be there, because such a 
request is necessarily implied from the allegations in the complaint, 
and you would imply upon that a promise to repay. 

In Bradford v. Raulston the Irish court curiously states the 
old doctrine of these cases, discarded practically everywhere else. 
But this is a fairly modern case and as regards the decision of 
th court on the 4th count it is a restatement of the old doctrine 
in Lampleigh v. Brathwait, which cannot be supported in principle. 
There was no consideration for the promise to pay the £54 on the 
part of the defendant, but the plaintiff could have recovered on the 
promise implied from the request that the transaction proceed 
without the payment of £54 at the time. 

What you have left in these cases as a matter of law amounts 
to this: An express promise made after the performance of the 
consideration, which has been requested, will be the basis of an 
action where, and only where, the performance of the considera- 
tion created a debt. And in that class of cases, the promise must 
be co-extensive with the debt. 

CASE 1: A, for sufficient consideration, agrees with B that if 
C does not pay B a debt which C owes to B, A will pay it. C's 
remedy ? 

CASE 2: A, defendant, went into C's (plaintiff's) store, and 
said, "Send B a suit of clothes and charge them to me"; the pur- 
chase price agreed upon is $50; clothes are delivered to B. C's 
remedy ? 

CASE 3: Same facts as case 2; A says, "If B does not pay, 
I will." 

CASE 4: A, for a consideration, agrees with B not to com- 
mit a tort; A does commit the tort. B's rights? 

CASE 5: A requests B to perform services for him without 
any stipulation as to the price. Form of action ? 

In the second case, action of debt, special or general assumpsit 
would lie. The law treats the transaction as if the delivery 
had been made to A, and A had handed the articles to B. In the 
fifth case, special assumpsit will lie; action of debt at common 
law would not lie and therefore indebitatus assumpsit, as first 
introduced to cover debt, would not lie; but this is one of the 
typical cases to-day where indebitatus will lie and is used. The class 
of cases to cover which the action of assumpsit was intro- 
duced is illustrated by the first and third cases, cases of guaranty; 
special assumpsit only will lie in those cases because you cannot 
show an obligation without setting out all the details of the con- 
tract; a general statement will not do, because there is no act 
requested by the defendant and performed by the plaintiff, which 
would in itself raise an obligation. This was the province of special 
assumpsit when introduced and is equally the province of special 
assumpsit today. The province of general assumpsit has changed. 
General assumpsit, introduced to cover the old action of debt as a 
more convenient form for the action of debt, was later intro- 
duced to cover cases of quantum meruit and quantum valebat, — 
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(as much as he has deserved; as much as it was worth), for 
services without stipulation of price and for goods without stipula- 
tion of price. No action of debt lies because the amount is not 
liquidated and must be determined by the jury upon the facts. 
General assumpsit was extended to cover these cases, and was to 
include another large class of cases, quasi-contracts, so-called. In- 
debitatus or general assumpsit is the only form of action which can 
be used in quasi-contracts. 

CASE: Plaintiff has a piece of property which the defendant 
says he would like to buy; plaintiff says he is not ready to put a 
price on it, but is willing to sell it, and sends it to the defendant. 
He cannot sue in debt, and therefore not in general assumpsit, 
because the amount is not liquidated. This is the case to meet 
which the special assumpsit count is introduced; case of a con- 
tract implied in fact. The only difference between a contract 
implied in fact and an express contract is the evidence of it; in 
the former, actions constitute the evidence; in the latter, the state- 
ments of the parties. 

(h) Moral Obligation as a Consideration. 

Watson v. Turner, Buller's Nisi Prius 129, 1767, p. 617: 
Plaintiff, an apothecary, attended and cured a pauper. Subse- 
quently defendant, overseer of parish, promised to pay plaintiff's 
bill. Held, though no precedent request by defendant he is bound 
by promise, since under a moral obligation. 

Untrue statement and case unsound. Defendant not legally 
obligated at all. The general rule was that every promise needs 
a consideration. Then the King's Bench made an exception, and 
said that a promise based upon a past debt will be considered to be 
upheld by a sufficient consideration. This was the exception intro- 
duced by the King's Bench, for the reason already given. In the 
cases in this Section (h) is seen the practical effect of this ex- 
ception; which is, that it enables a debt which has a possible 
defence in certain cases to be enforced notwithstanding the de- 
fense. At the basis of the cases in this and the preceding section 
is the same principle. The cases in this section simply show the 
practical effect of this exception to the doctrine of consideration. 

Atkins v. Hill, p. 618, K. B., 1775. Unsound. Held: 
Promise by an executor, having funds of estate for the purpose, to 
pay a pecuniary legacy is based upon good consideration. (But 
no liability at law at all.) He held funds which plaintiff could 
reach in equity, (a) Having assets is mere condition of promise, 
not consideration, (b) Indebtedness of executor will raise impli- 
cation of only co-extensive promise by executor, as such, to pay. 
But no debt, (c) No antecedent moral obligation; no legal one 
to pay from goods of estate. 

The proposition which Lord Mansfield stated on p. 620, and in 
which he cites an infant's contract in illustration, is not illustrated 
by an infant's contract, because it has never been the basis for 
a recovery against an infant by virtue of a promise made 'to pay 
after he became of age. There is nothing of the doctrine of moral 
consideration about an infant's contract which he promises to 
perform after he becomes of age. An infant's contract is binding 
from the minute he makes it. It is not correct law to say that an 
infant's contract is not binding. It is correct to say that infant's 
contracts are voidable at his election. Until he does avoid them 
they are binding. The effect of the promise after he becomes of 
age is simply his statement as to his election whether he shall avoid 
it or not. He has but one election, whether he shall avoid it or not, 
and where he elects to pay, that destroys the character of the con- 
tract as voidable. It stands like any other contract then, and the 
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recovery, if it is upon the contract, is not upon the promise; for 
that promise there is absolutely no consideration. A promise made 
after he becomes of age is a waiver of his right to avoid the con- 
tract. He is exercising an election which he had. Infancy is a 
personal defense, which he may set up as a defense if he chooses. 
If he is sued as a minor, and he does not set up such a defense, 
there will be a recovery like in any other good contract. At com- 
mon law a married woman's contract is void, that is, there is no 
contract at all. An infant's contract is binding, except that he has 
the election to perform or not. It is not an illustration of the doc- 
trine of moral consideration. 

Trueman v. Fenton, p. 621, K. B., 1777, Bankruptcy. 
A compromise of a debt before the debtor had obtained 
his discharge, old notes being delivered up and cancelled and new 
note for part of sum due given, is a common transaction of giving 
new note for existing debt. That was this case. 

Hawkes v. Saunders, p. 625, K. B. 1782: Plaintiff was a 
legatee of a will of which the defendant was executrix. Defendant 
proved the will and had sufficient assets to pay all debts and 
legacies and promised personally in consideration of these facts 
to pay the plaintiff. The court (Lord Mansfield) held that since 
the plaintiff was morally bound to pay, promise in consideration of 
this is binding and plaintiff can recover from the defendant person- 
ally. 

Doctrine of case is, "that where a man is under a legal or 
equitable obligation to pay, the law implies a promise, although 
none was actually made. A fortiori, a legal or equitable duty, 
is a sufficient consideration for an actual promise. Where a man 
is under a moral obligation, which no court of law or equity can 
enforce and promise, the honesty and rectitude of the thing ia 
a consideration." This is unsound. No individual obligation of 
debt; no question of antecedent debt. Based on moral obligation 
only. Shows origin of this theory, brought by Lord Mansfield 
from Civil Law. 

Lee v. Muggeridge, p. 630, K. B. 1813: Practically over- 
ruled by Eastwood v. Kenyon. Mere promise by widow that her ex- 
ecutors should pay amount advanced at her request during her cov- 
erture (bond to secure, given by her during coverture being void) is 
based on good consideration. N. B. Bond was void; no precedent 
debt; debt wouldn't lie; hence decided merely on ground of moral 
obligation. Case generally disapproved in U. S. 

Mills v. Wyman, p. 636, Mass. 1826. Sound: Services to 
son on his credit creating debt against him from time of rendition, 
son being over age and not resident of family of father, who sub- 
sequently promised to pay, is no consideration for such promise. 
If on father's credit for minor son, in father's family, debt against 
father and different conclusion. 

Littlefield v. Shee, p. 640, K. B. 1831: Dismissal of 
a declaration upon indebtedness for goods sold and delivered to 
married woman; failure to prove debt on account of coverture. 
Moral obligation not strictly involved in decision. But court says, 
"The doctrine that a moral, obligation is a sufficient consideration 
for a subsequent promise should be received with some limita- 
tions." 

Eastwood v. Kenyon, 11 A. & E. 438, 1840, Q. B., p. 641: 
Plaintiff, as guardian of defendant's wife, while she was an infant, 
voluntarily improved the property of the estate. After her mar- 
riage with the defendant she promised to pay expenses of the 
plaintiff in improving the property, after an accounting had been 
had. The court held the improvements were not at the request 
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of the defendant and she was never bound to pay, adding that a 
moral obligation alone was not a good consideration. Judgment for 
defendant. Overrules preceding cases. 

This doctrine of moral consideration was introduced by Lord 
Mansfield. He was accustomed to sitting in a court of equity, and 
was essentially a student of the civil law, where all that was 
necessary to make a promise enforceable was a cause (a good rea- 
son) ; so that if A made a promise to B, and B relied upon it, in the 
civil law A would be bound to perform his promise. And in the 
same way, if a promise made by A was in pursuance of anything 
that was equitable or good in conscience, it would be enforceable. 
Lord Mansfield was accustomed to sitting in the equity court, 
studying the civil law, and approving it, he applied it. 

The doctrine of moral consideration is now entirely wiped out in 
England, leaving only those promises which are based upon a past 
debt constituting that exception introduced by the King's Bench. 
In this country also, the doctrine ts practicaily wiped out, although there 
are some traces of it left. 

Probably the most noticeable are those two found in the New 
York jurisdiction. 

Eastwood v. Kenyon, with reference to the statute of frauds: 
The section of the statute which provides that any promise 
answering for the debt of another must be evidenced by writing, 
applies only to the case of a promise made to answer for an 
obligation which another person is primarily obligated for. It does 
not apply to the case of a promise to answer simply for something 
which somebody else shall pay. Nor does it apply to the case of 
a promise to pay what somebody else owes if the promise is based 
upon a consideration moving to the promisor. Suppose that there 
had been a legal obligation to pay for these improvements, and 
after that obligation arose the defendant had said to the plaintiff, 
"If you will go on and complete this, I will promise to pay for the 
whole thing." That would not have come within the statute of 
frauds. It arose upon a new contract, he does not say that if his 
wife does not pay that he will, but he says he will pay it. 

Snevily v. Read, 9 Watts, 896 Pa., 1840, p. 648: Plain- 
tiff had obtained a judgment against the defendant and had issued 
a writ under which the defendant was arrested. When thus under 
arrest, the defendant offered a check in part payment and stated 
that he would pay the balance, in consideration of which the de-, 
fendant was released. The check proved to be worthless, but the 
defendant made further promises in consideration of his having 
been discharged to pay the full amount of the debt, on which 
promises the plaintiff now brings suit. The court held, under 
the common law such arrest and voluntary discharge of debtor 
was an absolute satisfaction of the debt and the creditor had 
no claim thereto whatever. Therefore any subsequent promises in 
consideration of such pre-existing debt are void as the discharge 
was by the creditor himself. The only claims of plaintiff are on 
the check and whatever promises defendant gave in consideration 
for his being released. 

Ilsley v. Jewett, 3 Metcalf 439, Mass., 1841, p. 655: Plain^ 
tiff paid money as surety for defendant in 1814 and brought suit 
therefor in 1840. Defendant relied upon the Statute of Limita- 
tions, but the plaintiff, proving a part payment in 1839, he re- 
ceived judgment. The court held that such part payment 
removed the bar of the statute and plaintiff recovered not on a 
new promise, but on the old one, which is made enforceable by said 
part payment. 

Beaumont v. Reeve, 8 Q. B. 483, 1846, p. 657: Defend-; 
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ant seduced the plaintiff and promised in consideration of injury 
to pay her £60 per year, but the court held for the defendant 
on the ground that there was no consideration for the promise, 
inasmuch as a mere moral obligation is no consideration for a 
promise at this day. The case represents the English law of 
to-day. 

Valentine v. Foster, 1 Metcalf 520, Mass. 1849, p. 659: 
Plaintiff was owner of part of a vessel in his own right and part 
as trustee for the defendant. In an action against plaintiff, he 
released defendant from liability for part of sum which might be 
recovered, to qualify him as a witness without interest. Judgment 
in that suit was against plaintiff and he now brings an action to 
recover from defendant part of sum. The court held the 
voluntary release by the plaintiff precluded his recovering, for 
there was no consideration for any obligation on the part of the 
defendant, though he was probably morally bound to assume part 
of the burden of the suit. 

Flight v. Reed, 1 H. v. C. 702, 1863, Exchequer, p. 661; 
Plaintiff loaned money to the defendant at a usurious interest at a 
time when such loan was declared null and void by statute. When 
the usury law was repealed defendant gave new bills for the same 
interest for the same amount. If defendant was incapable of mak- 
ing above promise on account of the law, there is no reason why 
he should not make the promise after the bar by law had been re- 
moved, even though the former promise incurred no obligation 
whatever, the court held. Adding that since the defendant re- 
ceived the loan for his benefit, and had a right to waive such privi- 
lege when the law making the promise void was repealed, they 
would give judgment for the plaintiff, defendant having waived 
such right. 

This case cannot be supported from any point of view. 76 N. 
Y. 196 shows that New York does not follow this. 

Goulding v. Davidson, 26 N. Y. 604, 1863, p. 669: De- 
fendant bought goods and gave promissory notes holding herself 
out as a single woman. She had a husband living. After his 
death she promised to pay for the goods. The court held for 
the plaintiff. 

She would be compelled to pay in her husband's life because 
she* did business in her own name and the goods she bought were 
not necessaries, but goods which she used in her business and sold 
for a profit. This second promise need not be co-extensive under 
this doctrine in New York. 

Dusenbury v. Hoyt, 53 N. Y. 521, 1873, p. 682: Defend- 
ant, a bankrupt, promised to pay a note given before bankruptcy. 
Plaintiff sues on original note. Held: Though recovery is barred 
by, bankruptcy, a promise to pay debt is a waiver of bankruptcy; 
bar is ineffective and plaintiff may sue on original note. Judg- 
ment for plaintiff. (This is one of the remnants of the doctrine 
of moral consideration.) 

Goulding v. Davidson shows the extent to which the doctrine 
of moral consideration has been retained in New York. In New 
York, it has been held that a promise made by a married woman 
after she became sole, although her previous promise was abso- 
lutely void, would be enforced as based upon a sufficient consid- 
eration. This is a relic of the old doctrine of moral consideration. 
Another case in New York, following a dictum in Flight v. Reed, 
holds that if after a usurious contract has been made, that 
contract being by statute entirely and absolutely void, the parties 
make a new agreement which eliminates the usurious elements of 
the first contract, that latter contract will be enforced. In 
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other words, if A made a loan to B, agreeing to take from B 7 
per cent, 6 per cent being the legal limit, the contract would be 
void and entirely unenforceable; but if the parties got together 
and made a new loan of the money, agreeing for 6 per cent, the 
new agreement would be enforceable. But generally speaking, in 
both England and America the doctrine is wiped out. Cases of 
promises to pay a debt (past debt) are not cases of moral con- 
sideration at all. 

Hayward v. Barker, 52 Vermont 429, 1880, p. 684: De- 
fendant became indebted to plaintiff while married, but separated 
from her husband. After divorce she promised to pay the debt 
and gave a note. Held, that defendant never became legally in- 
debted and note was void. No consideration. Judgment for de- 
fendant. 

Kent v. Rand, 64 N. H. 45, 1886, p. 686: Defendant's in- 
testate borrowed money from plaintiff, and after husband's death 
promised to pay. Held: Promise during coverture was void and 
the moral obligation will not support a promise. Judgment for 
defendant. 

CASE: A ordered merchandise from B. The market price of 
the same was $100, but no price was mentioned between the 
parties. After the Statute of Limitations had run against B's 
claim, A promised to pay him the $100. Should he recover? 

CASE: A asked B to perform services for him and he does 
so. Two years after this A promised to pay B $200 for these 
services. Would you say B was deceived out of something when 
this promise was given? That is, would he be in a position to re- 
cover on an action in the nature of a tort action in deceit, as as- 
sumpsit was at its origin ? 

The law in England on the cases of STATUTE of LIMITA- 
TIONS and BANKRUPTCY is different from the rule here. In 
England they hold that the Statute of Limitations practically de- 
stroys the debt; that the statute providing that no action what- 
ever shall be brought, means that that is an end of that obliga- 
tion. But nevertheless the Statute of Limitations is a personal 
defense; in effect on principle, it is precisely the same as the 
defense of infancy, and of a discharge in bankruptcy, because if, 
in an action upon the obligation, the defendant did not set up 
either of those defenses, the plaintiff would recover equally in 
both cases. But in England the courts, having construed the ef- 
fect of the statute to be as stated, say that the suit must be 
brought upon the second promise, not on the first promise; be- 
cause if the action were brought on the first promise, and the 
defendant set up the Statute of Limitations, and the plaintiff re- 
plied with the second promise, there would be a variance (the first 
promise declared upon, the second promise proved). IN THIS 
COUNTRY, this is not considered to be the effect of the Statute 
of Limitations; it is considered a rule of procedure, in this: that it is 
entirely a matter of defense in its effect upon the obligation? it does not 
effect the obligation in the least, unless used as a defense. So 
that in this country, if a debt were barred by the Statute of Limi- 
tations in New Jersey, but suit were brought in New York, the 
New Jersey Statute of Limitations would not apply to the case at 
all, as the New York statute would apply, whatever it might be. 
It is not considered a matter of substantive right, but as effecting the 
remedy. The cases of infancy and bankruptcy are the sam? here as in 
England; the suit is considered to be brought upon the original 
obligation, the new promise operating as a waiver of th3 bar; but 
there must be a consideration for the new promise, which is said 
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to be the old obligation or debt. (Application of the exception to 
doctrine of consideration.) 

CASE: Suppose A commits an assault upon B; the Statute of 
Limitations runs, and after it has run, A says, "I promise to pay 
you the amount of damages which you suffered." Is that promise 
enforceable as based upon a good consideration? The courts here 
never extended the doctrine of past consideration to the case of torts. 

CASE: Bilateral contract to deliver goods and A breaks the 
contract, and after the Statute of Limitations had run against the 
breach, A promised to pay the damages. This is mother case to 
which the doctrine does not apply. The breach of a bilateral contract does 
not create a debt, and the doctrine here does not extend to any obli- 
gation which was not originally a debt. The court would say in 
these cases, there is no debt here and never was and therefore the 
new promise is based upon neither a past consideration nor a past 
debt. These two cases show plainly that the theory upon which 
the courts proceeded is not the theory entirely that the new 
promise is a waiver of the Statute of Limitations, or a discharge in 
bankruptcy, or whatever the bar may be to the original obligation. 
If the new promise operated simply as a waiver, it would apply 
equally to the cases of torts and bilateral contracts. The real 
REASON OF THE RULE is, that the cases are no different from 
the cases in which the King's Bench applied the doctrine of con- 
sideration, except that you have a bar to that debt; but the promise 
being later than the bar, the contract consisting of the promise, 
the bar does not operate, for the simple reason that the promise 
is subsequent to the bar. 

The effect of a new promise made before the Statute of 
Limitations has run: In those jurisdictions where the promise is 
regarded as a waiver of the statute, that promise, of course, would 
have the effect that a part payment would have for example; it 
would revive the debt; but in those jurisdictions where the suit 
must be upon the new promise, the new promise not constituting 
a waiver, the status of the debt would be left as if no promise 
were made, but the action upon the promise itself would not be 
barred until six years (where that is the period named) after the 
promise. In New York the new promise must be in ziriting. 
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CHAPTER II. 

Contracts Under Seal. 

SECTION I. SIGNING AND SEALING. 

Formal contracts are of two kinds: (1) Contracts under seal, 
and (2) negotiable paper. The second class are formal contracts 
in one sense, i. e., that consideration is presumed and defendant 
must show there was none if he wishes to avoid payment. But the 
first classification never needed any consideration, as it came into 
the law before consideration was known. 

In Saxon times the signature was the important element 
creating the obligation on the instrument, but when in Norman 
r imes, formal contracts, in the sense in which we now consider 
them, came in, the seal was considered the test of the obligation 
and the signature went for nothing (C. v. G., p. 691). And it is 
doubtful whether in England to-day the signature is of any im- 
portance on a sealed instrument; probably a sealed instrument 
would be enforced to-day without a signature. In this country it 
is universally considered necessary that the instrument contain the 
signature as well as the seal (But see Parks v. Hazelrigg, Black- 
ford 536, p. 696, holding that the signature is not necessary). The 
Statute of Frauds relates to the evidence of the contract and does 
not apply to sealed instruments. 

The character of the seal: The rule at common law was that 
the seal was something separate and apart from the instrument; 
a wafer* or wax, attached to the instrument (Warren v. Lynch, 
p. 691). This was pretty generally changed, and is regulated by 
a statute in most of the States; in most of them a printed scroll 
adopted by the parties being considered sufficient (N. Y. law). 

See Pillow v. Roberts, p. 697, holding that an impression on 
paper or any substance capable of retaining such impression is 
sufficient; top of page 699. Also Jacksonville v. Hooper, p. 800, 
holding a scroll to be sufficient (See rule at top of page 703). 

SECTION II. DELIVERY. 

Delivery gives life to a promise under seal. There is no need 
for actual, physical transfer. Intent to give title and intent to 
receive it are enough to pass title. At common law a sealed in- 
strument was absolutely a chattel; no right existed apart from it. 

CASE: Suppose A and B agree on certain terms for a bond 
which A is to execute to B and A draws up the instrument, signs, 
seals and executes it, and then places it in an envelope addressed 
to B and puts it in his (A's) safe. Suppose his intentions were 
(a) that it was B's instrument, (b) that he did it with no inten- 
tion of sending it to B unless he got something more from B. 
Whose instrument is it? Was there a delivery? 

CASE: A in New York City writes to B in Albany: "If you 
will mail me your bond for $500 I will deliver you 100 barrels of 
flour." B executes and mails the bond, but it is destroyed in the 
mails. What are B's rights in regard to the flour? Suppose A 
delivers* the flour, what are his rights against B? 

Xenos v. Wickman, 2 H. of L. 296, 1866, p. 703, important 
leading case. The proposition of this case is that an insurance 
policy taken as a deed, could be delivered to the insured without 
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any physical transfer of the instrument. Good law, and never 
overruled. Probably represents the weight of authority upon the 
question, and logically cannot be assailed. All you need for de- 
livery is intention to pass title, coupled with intention to receive 
it. So long as there is a mutual intention to pass the title, it 
makes no difference as to who has the deed. The best proof of 
the intention is the physical transfer of the deed. It is not the 
exclusive or only evidence on that proposition, however. Where 
the intention can be made out on the part of the grantor, or the 
party executing any deed, to pass title, and on the part of the 
party in whose favor the instrument is executed, to receive title, 
it does not make any difference whether there is a physical trans- 
fer or not. On principle and better authority, physical transfer is 
not necessary to pass title. Of course, this case could have been 
decided on another ground; that all you had to consider was that 
there had been a contract of insurance which would arise when 
the company accepted the applicant's offer; the company was 
merely the custodian of the insurance policy. But the decision of 
this case is made on the ground of delivery. It would probably 
have been enough to have shown that the slip had been issued. 
Insurance is held to attach from the issuance of the binder, as it 
is called. The policy having been executed, and kept in custody 
for the insured, the agent or the company could not cancel it with- 
out five days' notice. 

CASE: Suppose A makes out a deed to lot X, running to B, 
and gives this to B and says, "Title shall pass upon your paying 
$500." The money is never paid. Where is the title to the land? 

CASE: A says to B, "Here is a book which belongs to me. 
I want you to take it and it shall become yours upon the 15th of 
the month." B takes the book. Where is the title to the book till 
the 15th? 

Gilbert v. The North American Fire Insurance Co., 23 
Wendell 43 (N. Y.), 1840, p. 719. Plaintiff insured his property 
for a year with the defendant. Loss occurring he sued for the in- 
surance, and the company set up the defense that he had no in- 
surable interest owing to the fact that he had given a deed of the 
property to a third party. The plaintiff then introduced evidence 
to show that while the deed had been delivered it was not to take 
effect until a certain controversy between the plaintiff and his 
grantor was settled. Held, that as the deed was "not put into the 
hands of the grantee to keep, but merely as a mode of transmission 
to the third party, * * * there was neither any formal de- 
livery nor any intent that the grantee should take it as a deed of 
the grantor. The party named in it received it, not as grantee, 
but as agent of the grantor for a special purpose." The court 
added that if he delivered it as his deed to the grantee it would 
operate immediately and without reference to the performance 
of the condition, although the result would be contrary to the ex- 
press stipulations of the parties. 

Ordinary v. Thatcher, 41 N. J. L. 403, 1879, p. 723: 
A guardian's bond calling in its premises for three sureties, was 
executed by two of them and left with county surrogate, they at 
the time telling the guardian to bring in the third surety, and he 
promised to do so. It was held binding on those executing it, al- 
though the third surety failed to execute the same. The court 
held a deed cannot be delivered in escrow to the grantee or 
obligee. It must be given to a third party to prevent its taking 
effect. 

Blewitt v. Boorum, 142 N. Y. 357, 1894, p. 733: The 
court held that while the rule in this State "regarding deeds con- 

H 
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veying real estate, or an interest therein, or agreements for the 
sale thereof, is that delivery cannot be made to the grantee or 
other party thereto conditionally or as is said in escrow, and when 
delivered to a party the delivery operates at once and the condi- 
tion is unavailable," yet the "instrument in this case was an ordi- 
nary agreement, not requiring a seal for its validity * * * 
and the rule should not be extended in any event to those cases 
where the instrument is in law not in the nature of a specialty, and 
where the presence of a seal is totally unnecessary to its validity." 
They therefore gave judgment for defendant. 

There was a time when it was considered that in the case of a 
promise under seal, a delivery of it, the physical transfer of it, 
would be inconsistent with an agreement by the parties that it 
was not to be effective until something happened. As the subject 
was later considered, it would seem clearly that these two things are 
not inconsistent. A delivery of the instrument is an ambiguous 
act; it might or it might not mean an absolute delivery or might 
or might not show an intention to transfer title to it at the time; 
it is capable of explanation. So many courts have now departed 
from that old common law rule that you could not deliver a sealed 
instrument to the obligee or party named in it, in escrow; it should 
be as a matter of principle entirely wiped out, but there are rem- 
nants of it in some jurisdictions as in Blewitt v. Boorum (N. Y*), 
where the court shows it has been entirely done away with except 
in the case of instruments transferring land and contracts under 
seal for the sale of land. There is, of course, no distinction on 
principle between these two kinds of. instruments, but these ex- 
ceptions were made. There is no reason in principle why you 
could not deliver a promise under seal or a deed upon condition, 
just as you could a book. The title to the book would remain in A 
until the 15th of the month in the above case, that being the in- 
tention and agreement of the parties. And the case of Gilbert v. 
Ins. Co. shows what a stretch of imagination, what ingenuity was 
used to avoid the effect of the rule in that case. The instrument, 
a deed to the property, was actually delivered to the grantee, but 
the court said that inasmuch as the grantee was only to be a con- 
duit, it was not to rest with him, of course title did not rest. That 
is a clear violation of the rule if you are going to enforce the rule. 
The rule would be that you cannot attach any condition to the 
physical delivery of a deed or instrument under seal and yet here 
the court would overlook a condition which has no distinction from 
the other conditions spoken of. There never was any soundness 
in the rule and it has been done away with in most jurisdictions, 
and in some limited, as in New York. In the case of Ordinary v. 
Thatcher the rule was applied to a bond arsuming that the parties 
who were on the bond left it upon condition, for there was suf- 
ficient delivery in the case. 

CASE: A signs and seals an instrument consisting of three 
pages and after he has executed it, another person present puts in 
the 4th sheet and after that it is delivered. Would it be valid? 

CASE: Suppose he signs it on the 15th, puts his seal upon 
it on the 20th, and delivers it; then the second sheet is attached 
on the 25th; on the 30th it is redelivered. When was it executed? 

CASE: A draws up a bond; signs and seals it and every part 
of it is filled in except the amount; then he gives it to B and says, 
"B you fill in $5,000 on the 15th" and he does so and delivers it to 
C, the obligee named in the bond. When, if ever, did the instru- 
ment become effective? 

CAGE: Suppose he signed and sealed it and then said, "B 
go into your next room and write anything else in the instrument 
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you like," and B does it and delivers it to C, the obligee named in 
it. When, if ever, did the instrument become effective? 

CASE: Suppose A signed and sealed a blank piece of paper 
as his bond and then gave it to B to fill in, and B did so and de- 
livered it to C, naming C as obligee in the bond. Would C have 
any rights under it? 

CASE: Suppose B in this case, fills in the bond in the pres- 
ence of A and then under A's direction delivers it to C. Was it a 
binding obligation? 

CASE: Suppose he does it in another room but fills in just 
what he is told to fill in, the deed having been signed and sealed 
by A before. Would it be binding? 

CASE: Suppose A told B to. draw up, sign and seal and de- 
liver his bond for $500 to C and B did it. Would it be a good 
bond? Suppose after drawing and signing it he told B to put his 
seal on it and deliver it? 

Weeks v. Maillardet, 14 East 568, 1811, p. 739, holds 
that the defendant can show in defence of a bond that at the time 
of execution of articles, a schedule was not annexed, but was after- 
wards subscribed and annexed by the witness who was agent of 
both parties, immediately after execution of articles and after one 
of the parties had left the room, and this even though the pieces 
mentioned in the schedule were such as had been agreed upon by 
the parties before execution of the articles. 

Powell v. Duff, 3 Campbell 181, 1812, p. 744: The evi- 
dence was that when the bond sued on was to be executed the 
defendant was in a great hurry and for this reason he executed 
it when only the penal part had been filled up and that the condi- 
tion in the bail bond was filled up after he had left the office. 
The court held that the defendant never did execute a bond 
with such a condition, and gave judgment for defendant. 

Hudson v. Revett, 5 Bingham 368, 1829, p. 745: De- 
fendant executed a deed conveying property to trustees to sell for 
the benefit of his creditors, the particulars of whose demand were 
stated in the deed, a blank being left for one of the principal debts, 
the exact amount of which being subsequently ascertained was in- 
serted the next day, in defendant's presence and with his consent. 
He afterwards recognized the validity of the deed in various ways, 
e. g. by being present at the execution of it by his wife and by join- 
ing her in a fine to enure to use of trust deed, and the court 
held the deed was valid notwithstanding filling up of blank after 
execution. 

In the first place, you cannot have an agent to make a sealed 
instrument for a man unless the appointment, the power of attor- 
ney, is of as high a form as the instrument itself. It would abro- 
gate all the rules about sealed instruments if an agent appoint- 
ed by parol could do everything which a man himself could 4° m 
the way of filling in blanks. You would lose every solemnity which 
\9 the only thing there is to a sealed instrument. 

Now the difficulties experienced as between the agent filling in 
and executing it where he does it in the principal's presence and 
somewhere else, are based upon justifiable grounds which rest 
upon the proposition that just as a man may hold the obligor's 
hand to guide his hand when he is signing it, or put his seal on 
when he seals it, so he may fill in blanks in his presence; but that 
is not a matter of agency or the sealing, of the bond if you please, 
that is a matter of doing the physical work, the drafting of the 
instrument, or part of it. Now in such a case as Hudson v Revett, 
where after the original execution of and delivery of the instru- 
ment a material point is filled in, a redelivery alone is of no im- 
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portance. The instrument when it was executed was nothing (this 
is assuming a material point was omitted). Of course the re- 
delivery in that case is of an instrument which is nothing and can- 
not be made something by a delivery; it is a delivery of an invalid 
piece of paper. If an instrument is signed and sealed by the obligor 
on the 1st of the month and the material parts filled in on the 15th 
and then delivered, you have this situation, that when the obligor 
signed and sealed it, it was nothing in law, for the material blanks 
are blank; if the material blanks are filled in afterwards, that 
does not make it something in law; an execution, that is, a signing 
and sealing and a delivery, as a whole completed thing are neces- 
sary. You must find in addition to that, that after it was filled in 
there was a reaffirmation of tlje seal and signature. There must 
be a delivery of the exact thing in itself in order for it to be a 
binding instrument in law. Now the agent may be by proper 
power of attorney enabled to do these things but he must in the 
course of that agency and within that agency be empowered to re- 
affirm the execution, the seal, the signature; these you must find 
either expressly or impliedly before the instrument can take effect. 
Now where after material parts have been filled in, the obli- 
gor or grantor directs that it be delivered, of course you have there 
an implied reaffirmance of his signature and seal; a reaffirmance 
of his execution; but it may be doubted if that can be done in ad- 
vance of the filling in of the material parts. That would be a 
destruction of the rule for there you have no instrument which 
was executed by the obligor at any time; no instrument which 
was signed and sealed by the obligor at any time. When he put 
his name and seal on it it was nothing in law and he has never 
reaffirmed his signature and seal after it was a complete instru- 
ment. So that in Hudson v. Revett the decision should be sup- 
ported on the second supposition which the court makes in the 
first point; the supposition that there was a reaffirmation of the 
deed of trust after the blanks had been filled in as well as a re- 
delivery which is simply pursuant to the previous direction of the 
grantor, the obligor, which would not be sufficient. 

SECTION III. CONSIDERATION. 

CASE : A makes out his bond promising to pay $300 to B in 1 
year, and delivers it to B who pays no consideration for it, A in- 
tending it as a gift to B. Could B recover upon it? (a) At Com- 
mon Law. (b) Under a statute stating consideration will be pre- 
sumed in executory sealed instruments. 

Candor & Henderson's Appeal, 27 Pa. 119, 1856, p. 752: 
Court held in a common law state that inasmuch as no considera- 
tion was contracted for or was expected, lack of consideration 
would be no defense to allowing a recovery. 

Aller v. Aller, 40 New Jersey Law 446, 1878, p. 754: Un- 
der a statute reading, "That in every action upon a sealed instru- 
ment, * * * the seal thereof shall be only presumptive evidence of a 
sufficient consideration, which may be rebutted, as if such in- 
strument was not sealed," the court held, "That mischief which 
the above law was designed to remedy, was that where the parties 
intended there should be a consideration, they were prevented by 
the common law from showing none, if the contract was under 
seal. But it would be going too far to say that the statute was in- 
tended to abrogate all voluntary contracts, and to abolish all dis- 
tinction between specialties and simple contracts, * * * It could not 
have been in the mind of the legislature to make it impossible for 
parties to enter into such voluntary agreements." 

The Statute in New York is substantially the same as this New 



Digitized by VjOOQlC 



Consideration 117 

Jersey Statute, and is found in the Code of Civil Procedure Sec- 
tion 840, which provides that in the case of every executory prom- 
ise under seal, the seal shall be presumptive evidence only of con- 
sideration. That means, if you have a promise under seal to per- 
form in the future the seal gives the plaintiff the presumption of 
a consideration. It is open to the defendant if he wishes and can, 
to rebut that and show that there was no consideration for the 
promise. If he does succeed in so showing, the plaintiff fails. 
There could not be any such construction put upon it as the New 
Jersey court put, namely, that it is only presumptive evidence if 
the parties intended a consideration. The effect of such a statute 
as this is to put promises under seal on the same basis as simple 
promises, except that the burden of proof as a matter of evidence 
is changed. The defendant now having to prove lack of consider- 
ation where before the plaintiff would have had to prove considera- 
tion as a part of his cause of action. 

This Section 840 of the New York Code applies only to so- 
called executory promises. It does not apply to grants, that is 
to say, to conveyances of real or personal property or rights which 
are intended to take effect in the present and therefore the statute 
does not apply to Releases, which are grants under seal. That is 
the reason why, whether in any jurisdiction you have such a statute 
or not, a very easy way of compromising claims where the debtor 
is willing to pay and the creditor is willing to take 50c on the $1, is 
to give a Release, a grant under seal which does not require any 
consideration. See 55 New York 68 and 58 New York 185. 

Where you have a statute relating to promises under seal, the 
instrument, the promise under seal is then put upon the basis of 
bills and notes in respect to a consideration. In the case of bills 
and notes a consideration is presumed. That is the peculiar char- 
acter of that kind of paper. Now when you have a statute which 
provides that a promise under seal is a case where consideration 
is presumed you have it put upon the basis of commercial paper. 
Putting these things together, it has been held again and again of 
late years, that a man cannot make a gift of his piece of com- 
mercial paper. He may intend to do it and the donee may intend 
to take it but this does not make the slightest difference. These 
things are promises and a promise in law needs a consideration 
and the most the donee gets is a presumption of consideration and 
if the donor goes on the stand and proves there was no considera- 
tion, the donee loses. Now if a man cannot make a gift of his 
promissory note or check, then under a statute he cannot make a 
gift of his promise under seal. See Dillon Negotiable Instru- 
ments 4th Edition, Sec. 180 and the cases cited there and 43 N. 
Y. S. C. 145. Under these rulings, an innocent purchaser for 
value could recover on the grounds of an estoppel but one into 
whose hands it came without value could not recover because he 
is not one who has acted upon the false representation to his 
detriment. 

CASE: A says to B, "I offer to sell you my black horse for 
$50 the offer to remain open till the 15th," and the next day A 
seeing B says "I have decided to revoke that offer." Could B 
thereafter accept that offer? 

CASE: Same facts as the above case only A has put his seal 
upon the offer. Could he revoke that offer? 

McMillan v. Ames, 33 Minn. 257, 1885, p. 759: De- 
fendant covenanted under seal, "I, , agree," to convey 

certain property to plaintiff on payment of a certain price. Be- 
fore the plaintiff paid this sum the defendant notified plaintiff 
of his withdrawal of the proposition and refused to accept pay- 
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ment. Held, the seal imported consideration to bind the defendant 
on condition of the plaintiff's performance. 

Anson, on page 36, cites this case as an exception to the rule 
that an offer is revocable, holding that where a seal is placed upon 
the offer it cannot be revoked. 

This case thoroughly confuses a contract with an offer. An 
ofer is no less revocable because a seal is put upon it. The only 
effect of a seal upon an instrument of this sort is as a piece 
of evidence to determine whether it was an offer or a promise. 
There is no difficulty in considering this instrument as a contract. 
It is pretty clear that the parties intended this agreement to be 
binding and to be consummated and performed upon the payment 
of the consideration, which if the instrument is a contract would 
be a condition of the defendant's promise. The court does not 
distinguish between an offer and a promise with a seal upon it. 
First and last paragraph p. 761. It is certain that if it was an 
offer it was revocable at any time and the seal does not make the 
slightest difference. Nor would consideration make any differ- 
ence. If it was a promise, it was a promise upon a condition. If 
it was a promise under seal it would be binding without a con- 
sideration and this last is what seems to be the situation of the 
case. Intention was to give the deed. There was a condition that 
the deed should be delivered only upon payment of the money. 
No harm in construing it in that way. The only thing to mili- 
tate against this view is the strained use of the word "considera- 
tion." 

Distinction Between Want of Consideration and Failure of 

Consideration. 

Consideration: 

CASE: (1) A signs, seals, and delivers a bond agreeing to 
convey to B on March 1st, Lot X. B pays consideration. On A's 
breach, what are B's rights? At Law, — damages; In Equity, — 
specific performance. 

Want of consideration: 

CASE: (2) Same facts except that B pays nothing. B's 
rights? At Law, — damages; In Equity, — no relief, for equity will 
not move for a volunteer, (one who pays no consideration). This 
is not the same as saying that the court of equity considers that 
there is no contract or that it is inequitable to enforce it at law. 
It is well settled that if B sues at law on this bond, equity will 
not grant A an injunction against the action. B has a right at law 
which the court enforces to get damages for A's breach of contract, 
though B paid nothing. 

Failure of consideration: 

CASE: (3) A makes contract under seal to pay B $500 on 
Jan. 1st; B agrees orally to deliver a horse to A in consideration of 
A's sealed promise. The horse dies Dec. 31, hence B fails to de- 
liver but sues A on his promise. A's rights? At Law, — he re- 
covers, for consideration is immaterial. In Equity, — injunction is 
given against the suit by B, for B is acting inequitably, getting 
something for nothing, there being no intent to make a gift. 
But by granting injunction, equity doesn't deny that contract 
is valid. 

Illegal consideration: 

CASE: (4) A gives B a bond for $1,000 absolute on its face. 
B agrees orally to kill C in consideration of A's promise. At Law, 
— B could not recover, for consideration agreed on is illegal, and 
recovery would be against public policy. So, if immoral considera- 
tion. 
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Fraud, Duress, Want and Failure of consideration are 
known as equitable defenses, since formerly available only in 
equity courts. Nowadays, in many jurisdictions, such defenses are 
available at law, through the fusion of law and equity courts, by 
statute. 
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PART II. 

Operation of Contracts 
CHAPTER III. 

RIGHTS AND LIABILITIES OF THIRD PARTIES. 
SECTION I. BENEFICIARIES. 

CASE: If A, B and C all are together and B owes A $300 and 
C says to A, "If you release B I will pay you the $300" and A re- 
leases B; would you allow A to recover? Is there a novation? 

CASE: Suppose B gave $300 to C and said, "I owe A $300; 
you take this $300 and pay it to A," and C promises A to do so. 
Would you allow A to recover? If so, on what theory? 

CASE: Suppose C says, "I will do this if it is agreeable to 
you, A," and A says, "Yes. It is." Could A then recover against 
C? 

CASE: A says to B, "Here is $300 for your promise to C to 
pay him $300," and B takes the money and promises C. Would you 
allow C to recover? 

CASE: Where A owns lot X and B has a mortgage for 
$5,000 upon it, A conveys the lot to C in a conveyance in which C 
in part consideration of the purchase price assumes and agrees to 
pay the Mortgage; thereafter B forecloses the mortgage in an 
action against A and joins C as defendant, the property only 
brings $3,000 and B seeks to secure a delinquency judgment against 
C for the balance. Would you allow a recovery? 

Dutton v. Poole, 2 Levinz 211, 1677, p. 769: A daughter 
here was permitted to recover on a promise made to her father 
for her benefit on the ground "that there was such apparent con- 
sideration of affection from, the father to his children, for whom 
nature obliges him to provide, that the consideration and promise 
to the father may well extend to the children." 

Mellen v. Whipple, 1 Gray 317, (Mass.) 1854, p. 772: 
Rollins gave to assignors of plaintiff's intestate, a note for £500 
and gave a mortgage on a certain lot. Rollins then sold the equity 
of redemption to the defendant. Defendant assumed the mortgage 
and later promised to pay plaintiff. The court held the de- 
fendant was not liable on the contract for there was no considera- 
tion for his promise. Holds that a stranger 1 to the consideration 
cannot sue on the contract. 

Lawrence v. Fox, 20 New York 268, 1859, p. 777: One 
Holly owed Lawrence $300 due the next day. Holly loaned Fox 
$300 and Fox promised Holly to pay Lawrence the next day. Law- 
rence sues on this promise and is allowed to recover. The grounds 
of the decision were seemingly, (1) that under the circumstances 
the law creates privity between the promisor and the beneficiary, 
and (2) that Holly was plaintiff's agent and promise was hence 
made to the plaintiff, beneficiary. 

Tweddle v. Atkinson, 1 B. & S. 393, 1861, p. 787: Plain- 
tiff's father and defendant's testator (the father of plaintiff's wife) 
agreed to pay the plaintiff certain sums of money in view of his 
marriage. They failing to pay, plaintiff, the beneficiary under 
their promises, seeks to recover. The court held that no 
stranger to. the consideration can take advantage of a contract 
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though it is made for his benefit. Unless a person himself gives 
the consideration for a promise, he can not sue on it as a bene- 
ficiary. 

Campbell v. Lacock, 40 Pa. 448, 1861, p. 790: Getty & 
Geisinger dissolved partnership, Getty selling his interest to Geis- 
inger who promised in consideration to pay a sum of money and 
all debts of the firm. The defendant promised to be surety for 
Geisinger and the plaintiff a creditor of the firm sued on defend- 
ant's promise. The court held defendant's promise was made 
to Getty and for his benefit alone and the plaintiff a stranger to 
the contract and consideration, cannot recover on that promise. The 
court added that where a promise is really made on a consideration 
for the express benefit purely of a third party, there they would 
allow recovery to carry out the intentions of the parties. 

Kelly v. Roberts, 40 New York 432, 1869, p. 794: Here 
there was an agreement under seal between the defendant and 
Everett & Jones, a partnership, by which the defendant bought the 
stock and business of the partnership. Afterwards it was agreed 
by parol that the defendant should pay part of the debt to creditors 
of the partnership. The plaintiff, sheriff of New York had levied 
an attachment against Everett & Jones property and delivered it to 
the defendant, who had not paid Everett & Jones's creditors. In an 
action to enforce an attachment the court held that the agree- 
ment was merely a license to defendant to pay the creditors if he 
wished but was not binding. The debt defendant held was owed 
to Everett & Jones and was subject to attachment as their prop- 
erty. It was not a condition of the sale that certain creditoijs 
should be paid; no trust was created for such a particular creditor; 
nothing was done under the license, hence the debt was still prop- 
erty of Everett & Jones and judgment was given for the plain- 
tiff. 

Vrooman v. Turner, 69 New York 280, 1877, p. 803: Here 
the defendant became grantee of mortgaged property and agreed 
to pay off the mortgage as part of consideration; the grantor had 
not assumed to pay off said mortgage. The plaintiff as holder of 
the mortgage now sues defendant for the sum due thereon. The 
court held that although the defendant assumed the mortgage 
unless it is shown that the grantor was legally bound to the plain- 
tiff- in that sum, then plaintiff cannot recover on the promise made 
to the grantor by the defendant, grantee. The grantor not being 
so bound, defendant is not liable. 

This limits and defines the doctrine of Lawrence v. Fox. 

National Bank v. Grand Lodge, 98 United States 123, 
1878, p. 807. Defendant assumed, by resolution, the payment of 
certain bonds issued by the Masonic Hall Association, provided 
certain stock was issued. Plaintiff as bondholders of the Associa- 
tion sue for payment. It was Held that the defendant's undertaking 
was with the Association and contingent on issue of the bonds. 
Plaintiff has no privity, i. e. has furnished no consideration and is 
no party to that agreement, and cannot sue on the promise or 
defendant would be liable to plaintiff whether the Association is- 
sued the stock or not. This would change the entire nature of the 
contract entered into. 

Davis v. The Clinton Water Works Co., 54 Iowa 59, 
1880, p. 809. The defendant had a contract with the city of Clinton 
for the supplying of water to the city for the purpose of putting 
out fires, etc. The plaintiff's property was destroyed by fire by 
reason of insufficient water supply and the plaintiff sues the com- 
pany on their contract with the city but the court held the 
plaintiff was a stran ,'er to the contract. The court takes the 
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view that the contract was not made primarily for the benefit of the 
plaintiff but for the purpose of profit to the parties and that the 
plaintiff would be benefitted only incidentally. The court would 
require that for the beneficiary to recover, it must appear that the 
promise was made exclusively for the plaintiff's benefit. 

Little v. Banks, 85 New York 258, 1881, p. 812: De- 
fendant had a contract with the state to keep the law reports on 
sale, one clause of which contract gave any party to whom the de- 
fendant refused books, a right of action for $100. The plaintiff 
sues for six failures by the defendant to deliver books. And the 
court held that under the circumstances he should be entitled to 
recover, presumably basing its decision upon "the broad principle 
of public policy essential to the public welfare." 

The doctrine of giving the beneficiary of a contract rights or- 
iginated in England but it was very early wiped out there; they 
did for many years however enforce a beneficiary's rights where 
there was a close relationship between the beneficiary and promisee 
as in Dutton v. Poole, which was for a long time law in England 
but that case of Dutton v Poole is supposed to have been overruled 
by the case of Tweddle v. Atkinson, p. 787 and so probably there is 
nothing left of the doctrine in England. So the rule in England is 
that for a recovery by a plaintiff on a contract it is an indispensi- 
ble part of the plaintiff's cause of action to show that he the plain- 
tiff furnished the consideration for the defendant's promise. Now 
it may be properly said that as far as the various jurisdictions in 
the United States are concerned, the beneficiary of a contract can recover 
under one theory or another under various circumstances in most of the 
jurisdictions. The cases in which recovery may be had and the 
theories of the recovery, differing in the various jurisdictions. 

Lawrence v Fox has probably been discussed more than any 
case in New York, but no one to-day has any large idea what it 
decided or what the theory of it was. The court discussed various 
and sundry theories upon which the plaintiff should be allowed to 
recover, the trust, the benefit to plaintiff theory, and then decides 
the case on general principles. The trust theory would not sup- 
port the decision of the court because it is an action at law. There 
was no pretense as a matter of fact that the promise was made to 
Holly as the agent of the plaintiff; that was not the fact. Presum- 
ably, that is all there is of the agency theory. This much is cer- 
tain, however, that Holly owed the plaintiff $300 and that the 
defendant promised Holly to pay the plaintiff $300 and that he did 
so upon a consideration, and that is all there is of that case, and 
the court allowed the plaintiff to recover. Now the scope of that 
case has been precisely and accurately limited by Vrooman v Tur- 
ner, and a line of cases of that sort. The effect of that decision 
has been limited to the precise facts in Lawrence v Fox. In other 
words, it has been just as hard for the courts which had to deal 
with it to determine just what it stood for as it is for the rest of 
us, but they say, "that case is law and we will not overrule it but 
we will not allow it to be used as*a precedent except on the pre- 
cise facts of that case" and that means this, that on the doctrine of 
Lawrence v. Fox, a New York court will allow the beneficiary of a 
contract to recover where the obligation assumed by the defendant 
to the plaintiff is exactly the obligation which the promisee owed 
the plaintiff. Holly owed the plaintiff $300; the defendant in con- 
sideration of the receipt from Holly of $300, promised Holly to pay 
the plaintiff $300. That is what Vrooman v. Turner decided; that 
the plaintiff could not there recover (in V. v. T.) because the 
promisee who is the defendant's grantor owed no debt to the plain- 
tiff (the grantor to the defendant owed no debt to the plaintiff) 
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as the grantor had never assumed to pay the mortgage; he was an 
intermediate covenantee and he the grantor being under no ob- 
ligation to the plaintiff, therefore the court said this plaintiff can- 
not recover because under Lawrence v. Fox there could be no 
recovery by beneficiary unless the promisee owes the same debt to 
the plaintiff as the defendant undertook to pay. That is the pre- 
cise limitation of Lawrence v. Fox. 

In the last supposititious case you have the important case in New 
York where the beneficiary will be allowed to recover; the case 
where A owned lot X and B holds a $5,000 mortgage on it and A 
conveys the property to C, and C assumes and agrees to pay the 
mortgage. That is a promise made by C for the benefit of B and 
it is a promise to undertake the obligation which A owes to P 
which was the case of Lawrence v. Fox. That is the important 
case in New York because it is the case where the question most 
frequently arises. There you have a very usual case where the 
promisor undertakes to a third party the obligation which the third 
party owes to another, to pay that other. 

Therefore Little v. Banks could not have been soundly based 
upon Lawrence v Fox and the only basis upon which you can sup- 
port this case is on the basis of public policy, whatever that may 
be. It is fair to say that there is a class of cases where you can 
conceive of there being more public policy justifying recovery than 
in other cases; for example, in a case where the defendant upon 
consideration promised to keep a water works going to supply a 
town and for lack of water the plaintiff's property was burned 
down, the plaintiff sues the defendant on his promise to keep suf- 
ficient water for fire purposes, among others; there you might say 
loosely that the promise was made for the benefit of the public 
and the promise ought to be enforced on the ground of public 
policy, but the minute you say that you make a confession that 
you know of no principles of contracts to support it, and in that 
particular case the Iowa court refused to abandon the principles 
of contract to allow a recovery. 

The doctrine of Lawrence v. Fox is obviously a doctrine where 
the promise depends for its force not upon the fact that the promise 
is genuinely made for the benefit of the plaintiff. Take Lawrence 
v. Fox on its facts; that promise was made for the benefit really of 
Holly, to relieve him from his obligation; that is not a promise 
made genuinely for the benefit of a third party and it incidently 
only resulted in benefit to the plaintiff. 

We see from this case of National Bank v. Grand 
Lodge what the doctrine of the United States courts is, 
which is just the reverse of the doctrine so far as there 
is one, of Lawrence v. Fox. The doctrine of the United 
States courts is, that a promise made for the benefit of a third 
party will be enforced zvhere the only purpose of the promise was 
to benefit the third party. Now in that case on its facts the court 
did not allow the plaintiff to recover, because the court found as a 
fact that it was not made for the benefit of the plaintiff but for 
the benefit of the promisee and incidently only, what benefit there 
could be of it, the plaintiff was the beneficiary of. That is the 
typical case where the plaintiff will not be allowed to recover 
under the doctrine of the United States courts, and that is just 
the facts upon which a recovery was allowed in Lawrence v. Fox. 
The United States doctrine is also the doctrine of the Pennsylvania 
courts in Adams v. Kuelin, 119 Pa. 76 p. 827; the beneficiary there 
must have a promise made for his exclusive benefit, whereas the 
court in that case found it was made for the benefit of Weaver 
Brothers and the plaintiff was to be benefited only incidently. 



Digitized by VjOOQlC 



Beneficiaries 125 

Woods v. Moriarty, 15 R. I. 518, p. 830: One Tibbets en- 
tered into a contract with the defendant to build certain houses and 
bought lumber from the plaintiff for the purpose. The defendant re- 
leased Tibbets from the contract and in consideration Tibbets re- 
leased the defendant. It was agreed that the defendant should be- 
come liable for Tibbets debts and the plaintiff sues on this agree- 
ment. It was held that in the view of the court the "creditor 
cannot have the benefit of the new contract without assenting to 
the terms of it, thereby releasing the original debtor, so that the 
assent is in itself a consideration." 

The Rhode Island doctrine is, that he is allowed to recover 
where the promisee owed the plaintiff the obligation which the de- 
fendant assumed which obligation may be said to be impliedly re- 
leased by the new promise. The difficulty with the R. I. case is 
that the court allows to be assumed as a fact something which does 
not exist, namely, the fact of the release by the plaintiff of the 
former debtor; there was actually no release in that case; there is 
nothing to indicate an intention to release but the court assumes 
it as a fact when it is not there. If there were such an actual 
release in the case, then you would have what is known as a No- 
vation and there the third party may recover on sound principles of 
contract. A novation is, for example, this: where A owed B $1,000 
and C agreed for a consideration from A to pay the $1,000 to B and 
B agrees at the same time to release A; a, three-cornered contract. 
There B will be allowed to recover the $1000 from C because B has 
really furnished a consideration for C's promise and the considera- 
tion which he furnishes is his release of A. He has given up a 
legal right against A. You need no principle of beneficiary of 
contract to allow recovery on a novation; it is perfectly sound with 
the principles of contract and that is what the R. I. courts infer 
in the above case, when it is not there. If you had the release 
then you have a novation. 

CASE: (1) B says to A, "If you, A and C, will convey to me 
lot X, which you and C own, I will pay you $5,000," and A and C 
convey lot X to B. Should A recover the $5,000 in an action 
against B? 

CASE: (2) B says to A and C, "If you will convey me' the lot 
I will pay A $5,000." Who should recover? 

CASE: B says to A, "If you will get C, D and E to deliver 
me 1,000 logs apiece, I will pay you, A, $1,000." A gets them to do 
so. Would you allow A to recover? Would you allow E to 
recover ? 

CASE: B says to A, "If you will get C, D and E (they being 
there) to furnish 1000 logs apiece, and if you C, D and E can be 
induced by A to do this, I promise A, to pay him $10,000." Would 
you allow E to recover the $10,000? Would you allow A to re- 
cover ? 

There is no doubt about the soundness of the proposition, 
which all the cases everywhere acknowledge, that as the suffering 
of detriment, the giving of a consideration, is of the essence of a 
contract nobody can recover upon it except the person who fur- 
nished the consideration, as a broad general principle. And the 
reason for that is that the action of assumpsit on a simple con- 
tract came into the law through the tort action of deceit. Now 
it is an invariable principle of the law of torts that no one can 
recover by a tort action except the person injured by it; invariably, 
a suit on a tort is for injuries and no one can recover except the 
person actually injured by it. A tort action of deceit is no ex- 
ception to the rule. No one can recover in the action based upon 
principle, except one who has been injured by the deceit; he can 



Digitized by VjOOQlC 



126 Operation of Contracts 

recover the amount of damages he has suffered. That is the basis 
for the action of assumpsit. No one could be deceived by a promise 
except the party to whom it was really made and who gave up 
something in reliance upon it. And so the plaintiff as a matter 
of principle and as a matter of decisions, must be in a position to 
show that he gave a consideration for the defendant's promise. 
C in cases (1) and (2) is not the promisee and of course could not 
recover as a promisee. B has not undertaken anything for C, 
therefore C has no possible interest in that contract; but the point 
of that case would be this, that although the plaintiff must fur- 
nish the consideration for the promise, there is nothing in the rule' 
that he must furnish all the consideration. It does not make any 
difference that a half a dozen others furnish consideration with 
him. All that the plaintiff must show is that he furnished a con- 
sideration for the defendant's promise. That makes out his cause 
of action. A recovering the $5,000 would have to account to C for 
his share of it unless C intended to make a gift of his share of the 
lot which does not seem to appear here. In the ordinary com- 
mercial transaction A would have to account to C for his part. 

All the cases which allow the beneficiary of a contract to re- 
cover on one theory or another are exceptions to that well recog- 
nized rule of contracts, which all the cases recognize, that the 
plaintiff must have eiven up something for the defendant's prom- 
ise. Apart from the cases which rest upon agency and novation, no 
principle will be found which will sustain recovery by the bene- 
ficiary of a contract, i. e. no principle consonant with the char- 
acter of a simple contract in assumpsit. Take the Massachusetts 
or Pennsylvania or United States or New York cases. They say 
on principle that no one except he who has furnished a considera- 
tion, as a general rule, will be allowed to recover on the promise, 
but that certain exceptions exist to this general rule. But none 
of these exceptions will be found consistent or reconcilable with 
the general rule as the cases themselves announce. But we have 
these exceptions in nearly every jurisdiction. For example, the 
United States Supreme Court, in the National Bank v Grand 
Lodge case says, the plaintiff can not recover on the coupon be- 
cause the plaintiff did not furnish the consideration for the de- 
fendant's promise which is necessary; but says the court, if the 
defendant's promise had been made genuinely for the benefit of the 
plaintiff instead of being made for the benefit of the Association, 
then we would allow the plaintiff to recover. But it would be just 
as inconsistent to allow recovery there as to allow it on the actual 
facts of the case. 

The exceptions, presumably, crept into the law in the various 
jurisdictions because it at first blush seems advisable, be- 
cause the defendant has entered into an agreement to perform 
this very duty; there ought, it appears, be some way to enforce re- 
covery, except that it violates all the rules of contracts. The court 
in Lawrence v Fox thought the defendant should be compelled to 
pay the money to the plaintiff; it was difficult for the court to 
find any principle and it did not in fact but enforced it without 
finding any; and being loath to overrule the decision of its own 
court, the Court of Appeals has refused to overrule it ever since, 
but has limited it to its precise facts through Vrooman v. Turner. 

There is very respectable authority for the proposition that 
in simple contract the beneficiary will not be allowed to recover 
but in debt as distinguished from special assumpsit, the bene- 
ficiary would be allowed to recover because there is nothing in debt 
which can require that the plaintiff furnish the consideration. 
The nature of debt is that the defendant should have received 
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something from someone, a quid pro quo and that the defendant's 
obligation should be liquidated; so you have all the requirements 
of debt to allow the plaintiff to recover; but in these cases this 
theory is not adopted. 

Todd v. Weber, 93 New York 181, 1884, p. 814. Defend- 
ant's testator agreed with plaintiff's relatives to provide for her 
in his will in consideration of said relatives providing for her dur- 
ing his lifetime. No provision being made for the plaintiff in the 
will she sues on this promise. The court held "as she had 
the sole beneficial interest in the contract the action was rightly 
brought in her name." 

This case is generally supposed to have been based on the 
authority of Dutton v. Poole. It is still law in New York although 
overruled in England, or supposed to have been. Where there is 
close relationship between the promisee and the beneficiary, the 
beneficiary may recover. 

We now have the three lines of cases which give us what is 
left in New York of the rule allowing a beneficiary to recover. 
The first class are cases in which the obligation undertaken by 
the promisor is the same obligation which the promisee owed the 
beneficiary. The second class, are cases in which there is a close 
relationship between the promisee and the beneficiary and the 
third class, are cases of public policy, like Little v. Banks. 

CASE: If B promises A to pay $500 and the jurisdiction is 
one in which C is permitted to recover on that promise, should the 
court in that jurisdiction allow A to recover also? 

CASE: Same facts. If A releases B from his promise should 
that destroy C's rights? If C releases B would that destroy the 
right of A to recover on the promise? 

Bay v. Williams, 112 111. 91, 1884, p. 818: Mrs. Williams 
sold certain lots to Newman & Sissons and took notes for 
a part of the purchase price. Newman & Sissons executed a trust 
deed on the property. Defendant then bought the land under a 
promise to pay the debt to Mrs. Williams. Sisson released the 
defendant from this promise, while Newman refused to do so. Mrs. 
Williams then foreclosed the mortgage. The court held that 
the defendant was liable for the deficiency. The promisee (grantor 
of defendant and mortgagor to the plaintiff) cannot afterwards 
release the promisor. No assent of the beneficiary is necessary or 
any acceptance by said beneficiary of the promisor as his debtor. 
The promisee invests the beneficiary with an immediate interest 
and right to sue, as though the promise had been made to him. 

Gifford v. Corrigan, 117 N«w York 257, 1889, p. 839: 
Here the defendant's testator was liable on a mortgage executed by 
one McEvoy. After issue of summons in this action McEvoy's ex- 
ecutor! formally released the defendant from his covenant and the 
latter pleads that release. The court held the release to be 
ineffectual. A contract is controlled by the parties to it until the 
beneficiary assents to it or does an act in reliance upon it. Issu- 
ing of summons is notice of acceptance and after that the bene- 
ficiary's rights cannot be impaired. 

In Merriam v. Pine City Lumber Co., 23 Minn. 314, 322-323, 
p. 802, the court held the beneficiary and promisee might also 
recover; each had a right of action on the promise. 

The New York doctrine is peculiar, uncertain and unsetttled, 
as to how much the court would require by way of adoption or as- 
sent on the part of the beneficiary. It is said in the cases, that 
either the right of the beneficiary vested upon the making 
of the promise for his benefit or at least vested when he availed 
himself of it, accepted it. That part of the doctrine seems to have 
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no principle back of it. Either the beneficiary has a right when 
the promise is made or he has not. It is not an offer, it is a 
promise and if it is a promise at all it is so when made. And 
so the Illinois court holds. 

The question in these two supposititious cases is a 
question which might arise in any jurisdiction where they 
give the beneficiary of a contract rights and the question is 
whether in such jurisdictions where the beneficiary of a contract 
has a right of action, that right may be destroyed or compromised 
by the promisee, i. e., the one to whom the promise was made, by 
a release. And that involves of course the other question in these 
two cases, whether the beneficiary by releasing the promisor 
might destroy the right of action of the promisee. The question 
is practically the same. The way it is decided seems to be per- 
fectly sound on principle. In those jurisdictions where a promise 
made to B by A for the benefit of C is held valid, both B and C 
acquire rights to enforce it and if they both acquire rights, if it 
is two rights instead of one right, then neither could destroy the 
right of the other. It would be inconsistent to say that C could 
destroy A's rights against his promisor, if there are two rights; 
and that is what the courts which support a beneficiary's right to 
recover must hold and in that respect Merriam v. Pine City Lum- 
ber Co., on page 802, represents the sound doctrine and the law, 
namely, that either of the two may recover on the promise until 
there is satisfaction. If they have independent rights, and it 
seems no court could hold otherwise, neither would have the right 
to release. the rights of the other. 

Wheat v. Rice, 97 New York 296, 1884, p. 821: Holds that 
assent by C, the beneficiary, and his identification as the bene- 
ficiary are necessary. Prior to that, the promise as far as he is 
concerned, amounts to a mere offer to him. C must in some (un- 
specified by the court) way "adopt B as his debtor." Prior to such 
adoption A may release B and destroy C's rights. 

N. B. This is a purely arbitrary rule. How can a person be- 
come a party to a contract merely by an assent to its conditions? 
What the beneficiary must actually do to determine his rights is 
not at all clear. It has only gone this far, that there must be some- 
thing, and that beeinning an action on the promise is certainly 
sufficient, but what intermediate things would be sufficient to ef- 
fect an adoption or assent to the promise, do not appear. 

Marston v. Bigelow, 150 Mass. 45, 1889, p. 833: Here 
the defendant was indebted to the plaintiff's intestate on a note 
which allowed the defendant six months notice. The defendant in 
defense set up that the plaintiff's intestate had agreed with the de- 
fendant's father, in consideration of conveyances made, never to 
molest defendant for the balance due on the note. It was held 
the defendant was a stranger to this contract and since he cannot 
sue on it he cannot set it up as a defense. 

It may be said broadly that in the New England states the 
modern English doctrine on this subject of beneficiaries prevails 
even where there is the close blood relationship between the prom- 
isee and the beneficiary. This Massachusetts case repudiates the 
doctrine of Button v. Poole just as it had been overruled in Eng- 
land. On the other hand we have seen the doctrine of Dutton v. 
Poole is followed to a certain extent, at least in New York; but in 
the New England states the doctrine is the English doctrine at 
the present time. 

Saunders v. Saunders, 154 Mass. 337, 1891, p. 843: The 
defendant agreed under seal to pay 1-3 of his income to the person 
who might be the wife of G. M. Saunders at the time of his death, 
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and the widow sues on the contract. It was held that the plain- 
tiff, the widow not being a party to the contract cannot sue on 
it. She furnished no consideration. Here we have the old com- 
mon law doctrine, that no one not a party to a sealed instrument 
can sue upon it. That was supposed to be the cpnsequence of 
the character of a sealed instrument; that it depended for its ob- 
ligatory force entirely upon its form. Originally at common law 
the instrument itself was the obligation, not evidence of it and 
therefore the rights under the instrument are just what they ap- 
pear on its face to be and so wherever the common law doctrines 
are still in force the beneficiary of a promise under seal could not 
recover on it. That would have been sufficient to have decided this 
case but the court adds that no one who has not furnished a con- 
sideration may recover on a promise. 

In New York, under the statute, the beneficiary under a sealed 
instrument recovers wherever on a simple promise he is allowed 
to recover. This is flatly in violation of the character of a promise 
under seal. The rule in 111. in the note on page 845 is the same 
as in Mass., and no one can sue upon it except the covenantee; the 
beneficiary would have no rights. The U. S. courts also make the 
distinction between promises under seal and simple promises in re- 
spect to allowing the beneficiary to sue. 

Duhnherr v. Rau, 135 N. Y. 219, 1892, p. 846: The plain- 
tiff's husband was the grantor of property to the defendant on 
which property were mortgages in which the wife had joined with 
the husband thus extinguishing her right of dower. The property 
was sold under foreclosure and the wife sues defendant for dam- 
ages amounting to the sum of her dower right. The Court held 
that the grantor, i. e., the plaintiff's husband was not legally 
bound to restore the wife to her right of dower. Plaintiff volun- 
tarily released and the husband was at most under a moral duty 
to restore wife to her dower and therefore the promisee not being 
legally bound on the duty which she seeks to enforce, the promisor 
cannot be held so bound. This would be an unwarranted extension 
of Lawrence v. Fox. 

There is no way of reconciling this case with Todd v. Weber 
and 158 New York 109 where the doctrine of Dutton'v. Poole is 
relied upon as the basis of the decision. In the case of Durnherr 
v. Rau the court appears not to have considered the doctrine of 
Dutton v. Poole at all but to have ignored that and the case of 
•Todd v. Weber and other New York cases, because the decision 
which is given is based entirely upon the doctrine of Lawrence v. 
Fox. And the court says inasmuch as this does not come within 
the doctrine of Lawrence v. Fox it must be for defendant, for Law- 
rence v. Fox is limited to its facts, and states that the New York 
law is, that C in order to have a right of recovery must show that 
the promisee owed the beneficiary the same obligation which the 
promisor has undertaken. The court overlooks the doctrine of 
close relationship entirely. 

Borden v. Boardman, 157 Mass. 410, 1892, p. 849: Col- 
lins contracted to build a house for the defendant, payment to be 
made at certain stages as the work progressed. The building was 
blown off its foundation and Collins hired the plaintiff to put it 
back. At the time of the first payment defendant reserved money 
to pay for this work and the plaintiff sues therefor. Collins after- 
wards broke his contract and defendant refused to pay the bal- 
ance. The court held there was no agreement between the 
plaintiff and the defendant and the plaintiff cannot sue on an 
agreement to which he was not a party. There was no trust here 
because no specific sum. 
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This court refuses to imply a Novation where none exists but 
where other courts do imply one. One can plainly see that the 
plaintiff upon getting the bare promise of the defendant didn't re- 
lease his claim against Collins; for he thought he had them both 
bound. Of course he intended only to collect the money once but 
that is a different thing from saying upon the receipt of the 
promise he intended to release Collins. There was therefore no 
novation. 

Barnes v. Hekla Ins. Co., 56 Minn., 38, 1893, p. 851: The 
defendant insured the premises of the plaintiff which were after- 
wards destroyed by fire, but defendant refused to pay the loss, 
claiming that plaintiff had been reinsured in a second company 
which agreed to indemnify the plaintiff against losses suffered 
under the policy. The second company became insolvent and the 
plaintiff filed his claim against it. Defendant claimed that plain- 
tiff had waived his right against it by suing the other company. 
The Court held the agreement was not merely a contract of 
reinsurance but also to pay and assume the payment of, losses of 
parties indemnified by policies issued by the defendant company 
reinsured. No agreement of substituting debtors by which original 
debtor is discharged. Plaintiff can sue either the original com- 
pany or the reinsurer. Judgment for plaintiff. 

SECTION II. ASSIGNEES, 
(a) By Act of the Parties. 

CASE : B for a consideration moving from A, promises to pay 
C $500. Could C recover on principle? No. There is no con- 
sideration moving from C. He has not suffered a detriment neces- 
sary to maintain the action. 

CASE: B has been engaged in the hardware business and 
Sells out his business to C. A not knowing of the sale, sends an 
Order for hardware. C receives the order and ships the goods and 
A receives them. C then sues A for the named price. Would you 
allow him to recover? A made an offer to B and C could not by 
any possibility accept the offer made to B. A has indicated who 
he wished to deal with when he sent the order to B. This is 
Boulton v. 'Jones over again. 

CASE: A and B enter into a contract by which A agrees to 
deliver his horse to B and B agrees to pay $500 for it. After this 
contract is made, A sells the horse to C and C goes to B and 
tenders the horse to B saying, "Here is the horse you promised to- 
pay $500 for." B refuses to accept it. C is in a position to do 
just what B wanted, will you allow him to get the $500 ? 

CASE: An auctioneer sells a horse to X without authority, 
and A the owner hearing of it says, "Yes, that is alright; that 
makes a contract between A and X as of the day X bought the 
horse." Could he then sue the bidder for the price? 

CASE: A and B enter into a contract whereby B agrees to 
deliver to A certain goods for a price which A promises to pay to 
B; and before either side of the contract has been performed, B 
assigns his right to C. C's rights? 

CASE: Same facts; B delivers to A, and then B assigns his 
rights under the contract to C. C's rights? 

CASE: Same facts; B assigns to C his rights after he has 
performed; after the assignment, B releases A; assuming that C 
before the release would have rights against A, and that C paid 
full consideration to B for the assignment, what are C's rights 
after the release? 

CASE: A is indebted to B on a contract. B assigns to C. A 
pays C, then B sues A. A's rights? 
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At common law no chose in action (except an annuity) was 
assignable except by the King, as it was an incorporeal piece of 
property, and so was not the subject of delivery. You could not 
pass title to it. The way in which parties holding choses in action 
endeavored to transfer them to others was by the use of an assign- 
ment, either an instrument under seal in writing, or in some 
jurisdictions, without writing. It would be obvious, that such an 
assignment could not pass title to a chose in action or right to 
sue. The courts always had a feeling that this class of property 
should be subject to transfer, and an actual delivery being im- 
possible, the courts had in mind allowing something which would 
be a constructive delivery. 

At common law the courts allowed the assignee simply to do 
what an attorney in fact might do with the claim; in other words, 
sue upon it in the name of the assignor or the owner. A author- 
izes B as his agent to sue, but A must be the plaintiff . B receives 
the right to sue in the name of the assignor. That was very 
clearly the proposition of the cases at common law. 

The suggestion of the reason at the beginning of this section 
(p. 855) by Lord Coke, why choses in action are not assignable, 
was not the real reason as a matter of principle. He says, "Be- 
cause if they were, litigation would be increased." That is not 
the reason; the simple reason was that the right of contract in 
A cannot possibly become a right of contract in B on the principle 
of Boulton v. Jones (p. 187), that when A makes a contract with 
C, the rights are between A and C, a contract being a purely per- 
sonal matter, and therefore B, the third party, cannot, under any 
circumstances, have any rights under it, in his own name. The 
principle is the same as the question of the beneficiary of a con- 
tract, it is because the consideration did not move from him. The 
assignee should not be allowed to sue, because he is not the party 
suffering the detriment. So that at common law, by the author- 
ities and on principle, the right of the assignee of a chose in action 
was a power of attorney to sue in the assignor's name. 

Now the courts have worked entirely away from the common 
law doctrine of the assignment of a chose in action. From having 
the right simply to sue in the name of the assignor, the assignee, 
either by statute or by the decisions of the cases (judicial legisla- 
tion), has in most jurisdictions now the right to sue in his own 
name. 

Glenn v. Marbury, 145 U. S. 499, 1892, p. 856: The 
plaintiff was appointed a trustee for creditors. A call of 50 per 
cent par value was made and the stockholders were to pay the 
plaintiff, who was authorized to receive the payments. The plain- 
tiff in his own name sues one of the shareholders who did not pay 
and the court held that at common law, without statutory 
action, a claim cannot be assigned so as to entitle the assignee to 
sue in his own name. Plaintiff should have sued in the name of 
his assignor for plaintiff's own use, he paying costs of suit. 

You find the statement, on p. 862, that the right of an assignee 
of a chose in action is greater in equity than at law, but that is 
so only to a certain limited extent. It is not true that a chose in 
action, although not assignable at law, is assignable in equity. 
There is no truth in that, either upon the authorities or principle. 
It is no more assignable in equity than at law. It is true, however, 
that an assignee of a chose in action may have greater rights or a 
better remedy in equity than at law. The case of Hayward v. 
Andrews, 106 U. S. 672, 675-9, p. 862, note, is an excellent one 
and shows just what better remedy the assignee has in equity than 
at law. Also see Brice v. Bannister at 'page 912 in Keener's cases. 
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The assignee will be allowed to sue in equity, where anything has 
been done between the assignor and the assignee after notice of the 
assignment, to prevent a recovery at law by the assignee in the 
assignor's name. This is the case where an assignor executes a 
release to the promisor. Equity would never have jurisdiction of 
the rights to the assignee unless there was some bar to a recovery 
at law in the assignor's name, which had been obtained by the 
promisor after he had notice of the assignment. 

Devlin v. The City of New York, 63 N. Y. 8, 1875, p. 
868: One Hackley had a contract for cleaning the streets of the 
city and assigned this to the plaintiff. The city declared it 
rescinded and at an end, and the plaintiff sues. The Court held 
that the contract might be assigned as it was not of a personal 
character and plaintiff having valid assignment is entitled to sue. 

The British Wagon Company and the Park Gate Wagon 
Company v. Lea & Co., 5 Q. B. 149, 1880, p. 879: The de- 
fendant contracted with the Park Gate Wagon Co. for a number of 
wagons, by the terms of which contract the wagons were to be 
kept in repair for a certain length of time. This company after- 
wards became insolvent and assigned this contract to the British 
Wagon Co. The defendant then claimed the contract was at an 
end by reason of said assignment, but the court held the con- 
tract to be one capable of assignment, since it was not one of a per- 
sonal character. As loner as the first company was in existence 
the defendant cannot deny the contract. Judgment for the plain- 
tiff. The court stated, that "where a person contracts with an- 
other to do or perform service, and it can be inferred that the 
person employed has been selected with reference to his individual 
skill, competency, or other personal qualification, the inability or 
unwillingness of the party so employed to execute the work or per- 
form the services is a sufficient answer to any demand by a 
stranger to the original contract of the performance of it by the 
other party." 

Arkansas Valley Smelting Company v. Belden Mining Com- 
pany, 127 U. S. 379, 1888, p. 883: The defendant agreed to deliver 
ore to Billing & Eilers to be paid when a certain quantity had been 
delivered, i. e., on credit. The contract was assigned to the plain- 
tiff, whereupon the defendant refused to perform and the plaintiff 
sues for non-performance. The court held that the defendant 
contracted with Billing & Eilers, consenting to give them credit, 
and should not be compelled to carry out such a contract with a 
third party, a contract he did not assent to. 

Going from the proposition that as a matter of fact, a con- 
tract right is not assignable, because the assignee of the plaintiff 
suffers no detriment, to the proposition that by statute or judicial 
legislation choses in action are allowed to be assigned, the sound 
principle would be, under that doctrine, that any contract right 
could be assigned, except in those cases in which on their faces 
the contracts indicate distinctly an intention on the part of both 
parties not to deal with anybody else. All other contracts should 
be assignable. 

Devlin v. City is a case where the New York court 
makes the distinction between that class of contracts which is 
called personal contracts, and the other class which is called non- 
personal, saying that the former class was one which could be said 
to involve, in the making of them, some element of personal trust 
or confidence, or the implication of some particular personal 
skill. A similar distinction is made in the English case of Park 
Gate Wagon Co. Then you have a case in the New York 
courts, Arkansas Co., where the contract was one involving 
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10,000 tons of lead, but which the court said was a personal con- 
tract, because it involved the question of credit, which implied a 
personal contract. The last case in this section, Lacey v. Getman, 
p. 956, was the case of a contract of employment of a farm-hand, 
which the court (N. Y.) said was a personal contract, and there- 
fore was not assignable. 

It is difficult to draw the line between what the court calls 
personal and non-personal contracts. It would be different in every 
different jurisdiction. One cannot imagine any more non-personal 
contract than the contract of a common laborer, as a farm-hand, 
nor a more personal contract than the contract between a party 
and an artist to paint the family portrait. But there are all vary- 
ing degrees between these two extremes and it seems that the only 
sane principle would be, that unless on the face of the contract 
there is an intention on the part of the parties to deal with no one 
else, all contracts should be assigned, not forgetting that every 
contract is purely personal. Probably the sound view on principle 
would be to allow an assignment only in those .cases where the 
promise is made to the party, "his executors, administrators or 
assigns." In other words, where it is expressly made assignable. 

The Park Gate Wagon Co. case is not in the least any less 
personal than the Arkansas Co. There may be a difference of de- 
grees. A man may be said to be more willing to accept a sub- 
stitute to repair wagons than he would be to accept a substitute 
to extend credit to for thirty days. But the court makes nothing 
to turn upon the question of the character of the substitute, the 
assignee, it depends entirely upon the contract upon its face. You 
find that distinction attempted to be made all through these cases. 

As to the effect of a statute such as the English statute, which 
you have in the Park Gate Wagon case, providing that the assignee 
in a chose of action may sue in his own name, the case of Glenn v. 
Bussey (which is given on p. 866) (seq.), represents the weight of 
authority. It is a very important question what the effect of such 
a statute is; the question being this: Does such a statute put 
title to the chose in action in the assignee, or does it simply give 
him a right as a matter of procedure? Does such a statute effect 
the substance of the right or only the remedy? This case of* 
Glenn v. Bussey is dealing with a code provision of Virginia, just 
as the English statute, and the Virginia court held that the effect 
of the statute was only a matter of procedure and that it effected 
the remedy and not the right. 

The question would arise frequently in the case where A had 
a claim against B in New York, where there is a statute similar 
to the statute discussed, and he assigns it to C, and C sues B in 
Mass., where there is no such statute. Would C there be 
non-suited because the chose in action was a contract between B 
and A or would he because the assignment was made in a jurisdic- 
tion having such a statute, recover in that form of action? The 
weight of opinion on the point is that C would have no right to 
use his own name in a suit, except in a jurisdiction having a 
statute allowing the assignee to sue in his own name, the statute 
being purely a matter of procedure, and therefore a matter of 
form, and not affecting the substantive rights of the parties. The 
question has not arisen in New York because we have had such a 
statute for a long time; so the assignee here would have the right 
to sue in his own name. It frequently arises, however, in other 
jurisdictions. 

CASE: B owes A $1,000. A assigns $200 to C, $300 to D and 
$500 to E. Would you allow C, D and E to collect their respective 
portions against B? 
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CASE: A and B having transactions back and forth, per- 
haps A owes B and sometimes B owes A, and with that being 
the situation, B draws an order on A, saying, "A, please pay to C 
$1,000 and charge it to my account," and it is delivered to C. 
What are C's rights? 

CASE: B employs A at $30 a month; the employment begins 
on January 1st. A executes an assignment to C, of his wages for 
the months of July, August and September. What are C's rights ? 
Would you allow him to recover in September? 

O'Keefe v. Allen, 39 Atl. 752 (R. I.), p. 888: Defendant 
assigned all wages due him for work under a contract of em- 
ployment existing at the time. He left the employment of the 
company he was then working for, but afterwards re-entered em- 
ployment of the same company during the time which, under the 
assignment, plaintiff was to have been entitled to his wages. It 
was held that wages to become due under a subsisting contract 
are subject to assignment, but a mere possibility of wages to be 
earned is not assignable. 

Palmer v. Merrill, 6 Cushing, 282, 1850, p. 890: The 
defendant's intestate endorsed an order on a life insurance policy, 
assigning $400 to the plaintiff, but kept the policy. After his 
death the policy was paid and the estate declared insolvent. The 
plaintiff claims the $400. The court held first, to make the 
assignment effective there must be a delivery of the policy, and, 
secondly, the transfer must be of the whole and entire debt or 
obligation. 

Brill v. Tuttle, 81 N. Y. 454, 1880, p. 895: The plaintiff 
received an order drawn upon the defendant to pay the plaintiff 
money due the drawer for work done. It was held that if the 
drawer indicates a specific fund out of which payment is to be 
made the drawee is bound to pay, as the delivery of the order 
constitutes a complete assignment, and the payee may bring an 
action. But if the order is on general credit, it is in the nature of 
a draft, and payee cannot maintain an action on it unless it is "ac- 
cepted by the drawee. 

Carter v. Nichols, 58 Vermont 553, 1886, p. 900: The 
plaintiff, an employee of the defendant, sent an order to the de- 
fendant requesting him to pay a portion of his wages for each 
month to one Hardigan, and requested the defendant to sign an 
agreement of the assignment. The defendant refused to do so and 
paid the assignor. The assignee brought this action in the name 
of the assignor. The court held that it is settled that an 
employee in actual service or under a contract for service may 
make a valid assignment of the whole of his future earnings in 
such service and that the employer on notice thereof will be bound 
to pay the assignee, but the employee would not have the legal 
right without the consent of the employer, to split up his claim 
for services and recover in separate actions. Neither can he 
confer such right upon an assignee. 

Brice v. Bannister, 3 Q. B. 569, 1878, p. 909: One 
Gough had contracted to build a ship for the defendant, payments 
to be made at intervals. Gough gave plaintiff an order for £100 
of the money to become due and defendant had notice of this. 
After the notice the defendant advanced money to Gough, who 
had become unable to complete the ship through lack of funds, 
and had not enough to pay the plaintiff. The court held the 
defendant received notice of the assignment and should have done 
'nothing to prejudice the plaintiff's rights. Advances were made 
by the defendant on his own account and the plaintiff should not 
suffer thereby. 
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Walker v. The Bradford Old Bank, 12 Q. B. 511, 1884, p. 
932: One Reynolds assigned to the plaintiff in trust all 
sums due or which might come to his credit in defendant bank. At 
the time of Reynolds's death £217 were due, but at the assign- 
ment only £14 were due. The plaintiff gave defendant notice of 
the assignment after the death of Reynolds and brought suit for 
the £217. The bank put in three defenses: (1) That it was a 
voluntary assignment and was not one which a court of equity 
would have enforced; (2) that at the date of the assignment the 
£217 was no debt or other legal chose in action; (3) that the notice 
of the assignment not having been given till after the death of 
the assignor it was then too late to give it, and that it is there- 
fore ineffectual. The court held the first defense was not 
good, as plaintiff's position did not permit it to impeach the as- 
signment on this ground; that the second defense was not good* 
because as was held in Brice v. Bannister an' accruing debt may 
be assigned, and the court held this to have been an accruing 
debt; that the third defense is not good, because the right of the 
assignee vests at the time of the assignment and not at the time 
of the notice. The effect of the notice is merely to shut off all 
equities; until it is given the equities may come in. (See end o£ 
this chapter.) 

Of course, a man cannot assign something he does not have, 
A possibility does not mean anything in this respect. That some- 
thing may happen in the future doesn't amount to a property 
right in the present. The subject of an assignment is a chose in 
action, that is, a legal right. If a man has entered into a con- 
tract under which he is entitled to receive certain monies in the 
future, that is a legal right; that is an accruing debt; that is not 
a possibility; it is a legal certainty; it is an obligation then, which 
he may assign. In Brice v. Bannister there was a legal obligation 
under a contract, which the assignor had a right to; which he could 
enforce at law; that is what he assigned to the plaintiff. In the 
supposititious case above, after A had been engaged by B in Jan- 
uary, he had a legal right to one month's salary, but nothing 
more. He could have been discharged at the end of any month; it 
was a month to month contract, terminating at the end of each 
month. He could not assign anything at the beginning of each 
month but the wages due at the end of the month. Walker v. The 
Bradford Old Bank would not be law on the second point of its de- 
cision, that £217 were capable of assignment. Nothing could be 
covered by that assignment except the amount due at the time 
the assignment was executed. Over and above that there was 
nothing but a possibility. Of course, if the debtor had contracted 
to increase his deposits up to that sum then you would have an 
accruing debt under a legal, enforceable contract; then an assign- 
ment of the deposits then in hand or to grow due thereafter, would 
have been effectual. Things which are assignable are choses in 
action; not possibilities. 

In Brill v. Tuttle there is a new point. The distinction is one 
which exists in the New York law, between an order drawn upon 
a specific fund and one which is not so drawn, the New York law 
being, that where an order is drawn upon a specific fund, there is 
a good assignment and the assignee may sue in his own name by 
virtue of a statute; but where there is no specific fund, or where 
the order is not drawn for a payment to be made out of a specific 
fund, there is no assignment, and the assignee has no rights 
against the drawee unless the drawee accepts. It is difficult to 
see any consideration for the promise of the drawee implied in the 
acceptance in the latter case, how he, by reason of acceptance, 
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becomes liable to the assignee, but this is the way the law stands 
in New York. 

The New York court takes the view that the English 
court does in Br ice v. Bannister, with reference to the 
splitting up of the claim, really because of a statutory pro- 
vision in the code, which you will find in other code States also. 
It eliminates increased inconvenience to the debtor. The provision 
is one which allows the plaintiff or the defendant to bring into 
the action all of the parties having an interest in the subject 
matter. (Sec. 447 Code of Civil Procedure.) So that if the debtor 
thinks he has been inconvenienced by being sued upon a portion 
of the whole claim against him, and thinks he stands in danger 
of being subjected to partial suits, he may bring all the parties to 
the claim into one suit, and thus joining all the assignees, the 
rights of all of them may be settled in one suit. The statute in 
England is just like the New York Code of Procedure. 

"Equitable Assignment," as used on page 912 of Keener's 
Cases in Brice v. Bannister simply means, that where there is 
something which at law is not a good assignment because of the 
informality of the so-called assignment, and the assignee could 
not recover at law, such a defense being inequitable against the 
assignee, equity will afford a remedy to the assignee. You have 
an equitable assignment where there has been an imperfect at- 
tempt by the owner of the claim to transfer it to another; where 
the attempt cannot be effectuated at law in any way but where if 
the intended transferee has paid value, his right will be enforced in 
equity. It is a fundamental principle of equity jurisdiction that 
a court of equity will do nothing for a volunteer, that is, one who 
has parted with no value, because if he parted with no value, no- 
body could have injured him very much. That is the reason for 
the requirement that the so-called assignee in an equitable assign- 
ment must have parted with value. The thing which the assignee 
at common law received was simply a power of attorney which en- 
abled him to sue in the name of the assignor, the assignor being 
the real party to the record. The assignor upon collection becom- 
ing the trustee of the money. But for that right at law there 
must have been the legal forms used for the appointment of such 
an attorney; an accurate expression of the intention to transfer 
the chose in action. Where the accurate forms were not used; 
where the power of attorney was imperfect, but where the intended 
assignee has paid value the court of equity would enforce his 
rights and you would have what is called in these cases an "equit- 
able assignment." Now all cases of such orders as you have in 
Brice v. Bannister, which orders do not assume the form of an 
assignment or power of attorney, provided the party to whom the 
order is given has paid value for it, are cases of equitable assign- 
ment, so-called. 

Legh v. Legh, 1 B. & F. 447, 1799, p. 901: The plaintiff 
had a bond of the defendant's which she assigned to John Legh, 
who sues in the plaintiff's name on the said bond. The defendant 
pleaded a release, which the plaintiff had given after assignment 
made to John Legh. It was held that the defendant should not be 
allowed to take advantage of the release when it would be against 
good faith. The release was set aside. 

Littlefield v. Storey, 3 Johnson's 425 (N. Y.), 1808, p. 
903: Defendant owed the plaintiff money and the plaintiff as- 
signed the debt to one Sheppard, giving notice thereof to the de- 
fendant. • In an action of debt by assignor as nominal plaintiff the 
defendant pleaded in defense, that he had already paid the plaintiff 
the debt. Plaintiff alleged that he brought the suit solely for the 
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benefit of Sheppard. The court held that after the notice had 
been given a release on payment by the debtor to the assignor 
does not affect the rights of the assignee. 

Welch v. Mandeville, 1 Wheaton's 233 (U. S.), 1816, 
p. 903: The defendant owed money to the plaintiff and the debt 
was assigned to one Prior. Of this defendant had notice. In a 
suit by the assignee it appeared a dismissal and release was pro- 
cured by collusion between the assignor and the defendant, debtor. 
The court held this to be no bar to a subsequent suit for the 
benefit of the assignee. "Courts of law," says the court, "follow- 
ing in this respect the rules of equity, now take notice of assign- 
ments of choses in action, and exert themselves to afford them 
every support and protection not inconsistent with the established 
principles and modes of proceeding which govern tribunals acting 
according to the course of the common law. They will not, there- 
fore, give effect to a release procured by the defendant under a 
covenous combination with the assignor in fraud of his assignee, 
nor permit the assignor injuriously to interfere with the con- 
duct of any suit commenced by his assignee to enforce the rights 
which passed under the assignment." 

These three cases simply illustrate the power usurped by the 
courts of law from the courts of equity. They cannot be justified 
as decisions by courts of law. By giving the assignee rights in 
these cases the court of law was usurping absolutely the powers 
of equity The assignee would use his own name in a court of 
equity, and he would be allowed to recover because he has no 
remedy in a court of law, either in his own name or in the name 
of the assignor. 

At first choses in action were not assignable at common law, 
the assignee had to sue in the assignor's name, and if there was 
any bar to a recovery he failed; next, courts of equity gave relief 
in cases where an assignee was met by a bar in an action at law, 
allowing him to sue in equity in his own name; next, courts of law 
(these cases) usurped the powers and functions of equity and 
protected assignees in the same way a court of equity would, even 
though the assignee was obliged to sue in the assignor's name as 
in these cases; the law courts still compel the assignee to sue in 
the assignor's name, nevertheless they give him the equitable 
rights which equity courts would give. 

After the assignee's rights have attached, the debtor, with full 
knowledge of those rights (because in these cases notice was given 
to the debtor) has by collusion with the assignor sought to destroy 
those rights, and has succeeded in destroying them as a matter 
of law, and therefore the court of equity says that this debtor 
(defendant), having been guilty of this inequitable act which re- 
sulted in destroying the rights at law of the plaintiff, "we will 
allow plaintiff to sue in his own name in this court and recover." 

The result of notice (without going into the question whether 
notice is necessary) is, that notice "shuts out new equities be- 
tween the debtor and the assignor." What is meant is that after 
the assignee has given the debtor notice, nothing which can happen 
by the act of the assignor, or with his consent, can effect the 
rights of the assignee. It shuts out further or new defenses. Up 
to the time of such notice, any defenses which the debtor has ac- 
quired against the creditor, (counter-claims, etc.) he may set up in 
an action by the assignee, because the latter steps into the as- 
signor's shoes. Of course, until the debtor knows of the assign- 
ment he has a right to all defenses against the action which he 
may acquire by dealing with the assignor. After he has received 
notice his right to get defenses from, or to enter into negotiations 
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with, the creditor ceases, because he knows that the property is 
vested in a third party. 

In Welsh v. Mandeville the court states very squarely what is 
done to reach the decision in that and similar cases. Courts of 
law have adopted the procedure of courts of equity. It is as 
though he were allowed to sue in his own name. The courts dis- 
regard entirely the form of the action. 

Parsons v. Woodward, 2 Zabriskia 196, N. J., 1849, p. 
906: The plaintiff agreed to sell the defendant 4,000 trees, but 
afterward assigned the contract to one Hitchens, of which notice 
was given to the defendant. Later the plaintiff made a general 
assignment for the benefit of his creditors. The defendant re- 
fused to accept trees on the ground of the second assignment. The 
court held that "beneficial contracts are assignable in equity, 
in which case, when bona fide and for a valuable consideration, 
the assignor becomes a trustee for the assignor." And therefore 
"the proper replication to the answer is, that the debt or contract, 
though in the name of the plaintiff, yet in substance belongs to a 
third party, and therefore did not pass under the assignment for 
the benefit of the creditors; if not, it is still in the plaintiff for 
the benefit of such third person and the action can be main- 
tained." 

Is any beneficial interest in the contract left in the assignor 
after the assignment? Does the fact that he can release the debt 
or make a subsequent assignment to another prove that there is? 
This case shows that the assignor becomes in a sense "a passive 
trustee for his assignee." Hence a second assignment by the as- 
signor for the benefit of his creditors passed nothing and a suit 
by the first assignee in the name of the assignor can be main- 
tained. It is not a true trust. See Ames Cases on Trusts. 

CASE: A holds a claim against B; A assigns it to C for 
value, but C does not give B notice; then A assigns it to D, who 
pays nothing, but gives B notice; A then assigns it to E, who both 
pays consideration and gives B notice. What assignee has the 
prior right? 

Heermans v. Ellsworth, 64 N. Y. 159, 1876, p. 916: The 
plaintiff sued on an assignment made by one Fellows to him, to re- 
cover money due from the defendant. The defendant proved pay- 
ment to Fellows after execution of the trust deed. Before this 
Fellows had brought an action against the plaintiff to revoke the 
trust deed and the defendant was a witness. There was also other 
evidence showing notice to the defendant, who claimed that he had 
no knowledge of the trust deed. The court held that the burden 
of proof was on the plaintiff to show that payment was made 
after the assignment and to the wrong person and that defendant 
had notice of the assignment. Any payment to the original 
creditor before notice is received is valid. 

CASE: A to-day executes a deed to lot X to C. The deed 
is not recorded. To-morrow he executes a deed to the same lot to 
D, and D records the deed. Whose property is it? 

Miller & Reist v. Kreiter, 76 Pa. 78, 1874, p. 918, holds 
"that the period from which to determine the rights of the assignee 
and defendant is not the date of' the assignment, but the time 
when the latter had notice," i. e., all rights of set-off against the 
assignor, the creditor, acquired before the debtor receives notice 
of the assignment, may be pleaded in an action by the assignee on 
the debt. 

There are some authorities on the other side, but the heavy 
weight of authority as regards the effect of the giving of notice 
of an assignment of a chose in action is, that it is of no importance 
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whatever to perfect the assignment. Notice to the debtor is no 
part of the assignment. And it seems perfectly clear that that is 
as it should be, logically. If you are going to allow an assignment 
of a chose in action, as a transfer of a piece of property, and A, 
the owner of the chose, transfers it to C and thereafter goes 
through the form of transferring it to D, at the time he goes 
through the form of transferring it to D, he has nothing to trans- 
fer. So that as a matter of common sense, the first assignee in 
point of time gets all the assignor has, and thereafter, although 
the subsequent assignee should give notice to the debtor first, the 
second assignee would have no better right than he would have 
had otherwise, which was nothing. But notice of the assignment 
of a chose in action given to the debtor is of vast importance in 
other respects, and the importance of it is to fix the rights of the 
assignee in respect to the right of the debtor to limit his obliga- 
tion with the assignor; to prevent the promisor from doing any- 
thing with the promisee to injure the assignee's rights; to pre- 
vent the arising of any equity between the promisor and promisee 
which might effect the assignee; in other words, to shut out the 
equities. Take the case of Heermans v. Ellsworth, which was a 
case where the owners of the chose in action assigned it to C and 
after the assignment B, the debtor, paid A and the question was 
what are the rights of C, under these circumstances, against B? 
The court held that unless C could establish that before B had 
paid A, he (C) had notified B of the assignment, he had no rights 
at all. And that is the only conclusion the court could come to. 
B knew nothing about C ; he only knew that he owed A a debt 
and had a right to pay him any time, and the fact that there had 
been a transaction between others could not effect him without 
notice of it. The only thing that notice was important for, was 
that if he thereafter did anything against C's rights, he would 
nevertheless have to pay C. So in the other case of Miller v. 
Krieter. There, in the defense of an action on the assigned claim, 
the defendant attempted to make set-off of claims which he had 
against the assignor and the court said he was entitled to set-off 
the claims because he had acquired them against the assignor be- 
fore he knew that the assignor had parted with the claim. If the 
assignee had notified the defendant of the assignment, that he was 
the owner of the claim and the debtor had thereafter acquired a 
claim against the assignor, he could not have set it off against 
the assignee. It is true that the assignee's rights are acquired 
from the assignor, but they may be better than the assignor's 
rights, in this respect, that if after the assignment, by a trans- 
action between the debtor and the assignor, the debtor acquires a 
defense against the claim by the assignor, which he can set up 
against the assignor, he yet cannot set it up against the assignee 
provided notice was given prior to its being acquired by the debtor. 

CASE: A says to B that he has a cargo of tea at sea and 
asks so much for the cargo. B buys it and gives his note for the 
purchase price. The fact is that A has no tea. A endorses the 
note to C for value, C knowing nothing of the previous contract. 
What are C's rights against B? 

The Goshen National Bank v. Bingham, 118 N. Y. 349, 
1890, p. 921. One Brown by false representations to the 
plaintiff Bank obtained a certified check to his own order for 
$5,000 which he transferred to the defendant but failed to endorse. 
As soon as the plaintiff discovered the fraud and that Brown had 
no funds, they instituted an action against the defendant to re- 
cover possession of said certified check. That is one suit in the 
case. The other was from the following facts: — The defendant 
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obtained from Brown a power of attorney to endorse the check 
and after such endorsement sued the bank for the amount of the 
check. The Court held this check not having been properly 
endorsed by Brown in the first place, could not come under the 
rules of the law merchant respecting negotiability but was in 
fact merely the assignment of a chose in action. The defendant 
therefore holds it subject to all equities which subsisted against 
the assignor before notice was given to the debtor. 

"Assignability" covers both transfers of negotiable instru- 
ments on the one hand and choses in action, on the other. 

This case brings out the difference between negotiability and assign- 
ability. Upon assignment (as in this case, by reason of the in- 
strument not being properly endorsed when passed to Bingham — 
making it a chose in action) all the equities are let in, meaning by this 
that upon an action upon the chose in action, the promisor can set 
up any defences he would have had in a suit by the promisee up 
to the time of the notice. While on the other hand negotiability 
shuts out the equities, in the case of a purchaser in good faith for 
value before maturity. In the case of negotiable paper, the trans- 
feree may get a better title than the transferor had as in the case 
of the note given for the tea represented falsely to have been at 
sea. In the hands of C the innocent purchaser for value it consti- 
tuted a good claim against the maker although if the payee him- 
self sued on it he would be defeated. Negotiable paper after maturity 
or when transferred without endorsement is a mere chose in action and is 
governed by the rules of choses in action; the equities are let in. 

CASE: Suppose A draws a check upon the X bank for $500 
and makes it payable to B or order and delivers it to B. What are 
B's rights against the bank? 

Risley v. The Phenix Bank, 83 N. Y. 318, 1881, p. 925. 
The defendant had $18,000 to the credit of the Georgetown bank. 
The Georgetown bank orally assigned the plaintiff $10,000 for a 
consideration and gave the plaintiff a check for the amount. The 
plaintiff presented the check to the defendant with notice of the as- 
signment and defendant agreed to pay to someone known at the 
bank. The plaintiff procured such a person the next day but the 
defendant refused to pay because the credit of the Georgetown 
bank had been attached that morning by the Federal authorities. 
The Court held that the check drawn upon the general funds 
of the drawer in the hands of the drawee did not of itself operate 
as an equitable assignment. To have held the bank on the check 
alone the acceptance must have been in writing thereon. But 
an assignment can be made and proven by parol provided consider- 
ation is paid for it and since notice was given the defendant was 
bound to the plaintiff only and should have done nothing to preju- 
dice his rights. 

It is untrue that a check erives the holder any right whatever 
against the bank. It is not an assignment of a chose in action 
consisting of the deposits, in any sense. The relation between a 
depositor and his bank is simply that of debtor and creditor and a 
check is a request that the bank pay part of the deposit to the 
holder of the check; it gives the holder no right against the bank; 
it is no assignment at law; neither is it an assignment as regarded 
by equity unless the payee paid value for the check when it would 
be treated in the same way as the order was treated in Brice v 
Bannister and would be enforced as an equitable assignment. Rise- 
ly v. Bank is an authority and represents the law for the proposi- 
tion that a check is not an assignment of the deposits in an ac- 
count or any part of them. The whole difficulty of the plaintiff 
in that case was to establish an assignment apart from the check. 
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The plaintiff was compelled to establish outside of the check 
evidence that he had an assignment of a chose in action and he did 
here because he showed the Georgetown bank had assigned orally 
$10,000 worth of its deposit and the check was given simply as an 
indication or evidence of the intent to transfer to the plaintiff that 
amount of its deposits. The method they adopted did not legally 
effectuate the transfer, but the intention was to assign that amount 
of the deposits and the question was whether the intention could 
be effectuated in another way, and they found it could be, for an 
assignment could be made by word of mouth. The court held here 
that such assignment of a chose in action by word of mouth was 
good. Of course one would expect such a holding, because as as- 
signment was originally merely a power of attorney which could 
be given just as well by mouth as otherwise. 

The third point is that the owner of a claim may split it up by 
assignment into several parts; he may assign part to A and part to B 
and the rest to C, in New York. The reason for the general rule that 
courts will not allow a claim to be split up except with the consent of 
the debtor, is that it would impose hardship upon the debtor, subject- 
ing him to several claims instead of one. In New York under the 
statute covering procedure in such cases, the plaintiff may join 
in the action or upon motion of the defendant there may be joined 
in an action, all those who have any interest in the subject of the 
litigation. That being so, the debtor could no longer claim that he 
was put to trouble by the splitting up of the claim against him. 

If the check had been accepted by the bank the bank would be 
obliged to pay the payee because then you have a draft. A 
check is sometimes called an inland bill of exchange, it being 
simply an order upon the bank, if the bank accepts it the bank then 
becomes liable as the acceptor of a draft, which under the rules 
of commercial paper makes the acceptor responsible to the party 
named in the paper. The promise of the bank, the acceptor, is 
considered to be a promise made to the payee or drawee and the 
depositor for the consideration furnished by the drawer, i. e. the 
obligation to the depositor is considered to be the consideration for 
the obligation of the bank as acceptor. It is difficult to see how 
the rule that a consideration must move from the plaintiff in every 
case is followed in that case. The only answer we get to it is that 
by the law merchant the acceptor of a draft becomes liable. It 
may not be a good rule on the doctrine of consideration but that 
he is liable is beyond question. 

Incidentally the Court held that to make a valid assignment, 
of a chose in action, it is not necessary to deliver the chose in 
action, at least where the chose in action consists of something 
which is not embodied in or evidenced by an instrument. This 
chose in action was a simple claim against the bank. 

It might look, at first sight, as if this case were inconsistent 
with the Massachusetts case of Palmer v. Merril, supra, but these 
cases are not necessarily inconsistent. The Massachusetts case 
held, in a case involving an insurance policy, that unless there were 
a delivery of the insurance policy, the assignment was not complete. 
That a chose in action must be delivered, if it is capable of delivery. 
All that the New York case holds is that where you have a chose 
in action which is not capable of delivery, which is not evidenced by 
an instrument, a delivery is not necessary. It does not appear from 
Risley v. Bank, what the New York court would have held in a 
case similar to Palmer v. Merril. The fact of it is, that in New 
York the courts would hold that some kind of delivery, where the 
chose in action is capable of delivery, would be necessary. 

As a matter of principle, a delivery should not be necessary. 
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A delivery of a chose in action is the very best piece of evidence 
in the world of the assignment of it, but that is not to say that ab- 
sence of such, delivery excludes other good evidence of an assign- 
ment. The failure to pass over a chose in action might be a very 
suspicious circumstance against one who claims the assignment, 
out that is a long way from saying that there had been no assign- 
ment. That is a question of proof, and the best proof consists of 
the delivery of the chose in action, if it is capable of delivery. But 
there might be other evidence by which the assignment could be 
proved. 

The Courts seem to have come from considering that the de- 
livery of a chose in action, where capable of delivery, is the strong- 
est proof or evidence, and from holding that a so-called assign- 
ment is suspicious if not accompanied by such delivery, to the point 
where they hold, as a matter of law, that such delivery must take 
place. It is no delivery of a chose in action to appoint one an 
agent. As a general rule, the Courts have required. that where it 
is capable of delivery such delivery should be made. Howell v. 
Mclvers, 4 Term R. 690, holds that an assignment of a chose in 
action need not be by deed. This is carried further in Risely v 
Bank where it is held that it need not even be in writing. 

Tallman v. Hoey, 89 N. Y. 537, 1882, p. 930. The plain- 
tiff sues for money due on the sale of property. The defendant 
as a counterclaim sets up an indebtedness by plaintiff to one Lynch 
and an assignment of this claim to defendant. Assignment was in 
the form of an order to pay defendant or bearer. Held, if it was a 
bill of exchange the plaintiff could not be liable as, the defendant 
showed no written acceptance of the same. Furthermore judg- 
ment must be for the plaintiff, on the counterclaim, as the defend- 
ant shows no consideration for an equitable assignment and cannot 
recover without proof of same. 

Equity never will do anything for a plaintiff who is a mere 
volunteer; who has given no consideration. In order to set the ma- 
chinery of equity in motion, the plaintiff in attacking an act of the 
defendant as unconscionable, must show that he has parted with 
something upon the basis of the defendant's action which he now 
repudiates. It is an invariable rule of equity. In Tallman v. 
Hoey the defendant has what was intended to be an assignment 
of a chose in action but it was not because of some defect in the 
legal form, because of some failure to comply with the require- 
ments of law as to form and where therefore the holder of it must 
get relief in a jurisdiction other than law, but in order to set the 
machinery of equity in motion the first thing you must show is 
that you furnished a consideration. Not being able to do that in 
this case the counterclaim was not allowed. 

Walker v. The Bradford Old Bank is sound on the point that 
you need not show any consideration in a legal assignment. It 
is none of the debtor's business that the assignee paid no money; 
it makes no difference to him. Where there is a legal assignment 
the assignee is not obliged to go into equity. He has a right at 
law, and at law it is not necessary to show a consideration. He is 
not suing upon a contract between himself and the defendant. He 
is suing as the transferee of a right between the defendant and a 
third party. Of course there must be a consideration in that con- 
tract, but not for the case of a technical, correct, legal assignment. 
It is only when the assignee has no technical legal assignment, or 
where for other reasons he must go into equity that he must show 
a consideration, because the rule in equity is universal that no 
one has any standing who has not shown a consideration. 

In addition to the proposition in the Walker case that an as- 
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signee of a legal assignment, need not show that he paid a consid- 
eration, there are two other points: 

(1) Held, on the authority of Brice v. Bannister that the 
thing assigned was a chose in action because in the language of 
that case there was an accruing obligation. The Walker case has 
never been criticized or overruled, but the Brice v. Bannister case 
didn't hold any such thing. As a matter of fact there never was 
any accruing debt. It might never have been over £48. In Brice 
v. Bannister the Court held, that if there was an obligation, a con- 
tract under which something in the future will accrue, that was the 
Subject of an assignment. It is a legal right subject to assignment. 
There was no such assignment in the Walker case with reference 
to anything other than £48. As to the subsequent deposits it seems 
to have been an assignment of a mere oossibility. The court took 
out of the text in Brice v. Bannister two words, and gave them a 
meaning that this was an accruing debt. (Cf. O'Keefe v. Allen, 
888, as to assignment of possibility.) 

(2) The other point in the case was that a failure to give 
notice does not affect the assignment in the least. That is good 
law, on the better authorities; the Court in this case simply say- 
ing that though this is unnecessary, it happens that under the 
Judicature act, such notice is necessary to enable an assignee to 
use his own name when he sued. The assignment is complete, but 
if he wants to sue in his own name he must give notice. 

(b) By Operation of Law. 

CASE: A engages B to work on his farm for him and agrees 
to pay him a certain sum, by the year. A dies. Would you say 
B would be obliged to go on working or would he be entitled to 
quit? 

Devon v. Powlett, 2 V. A. 132, 1714, p. 936. Holds the right 
to enforce a contract passes to personal representative, not heirs, 
though the contract was to pay to the intestate "his heirs or ex- 
ecutors." 

Baxter v. Burfield, 2 Strange, 1266, 1746, p. 937: Holds 
a,n apprentice is not bound to serve the executors of his master 
after the master's death, where the covenants in the indenture of 
apprenticeship did not mention executors. 

Beckham v. Drake, 8 M. & W. 846, p. 937: Holds the right 
of action for the breach of a contract under which plaintiff was 
engaged in a business requiring his personal skill does not pass to 
his assignees in bankruptcy by operation of statute which includes 
"every beneficial contract executory or part executed which the 
assignees could perform and thereby add to the personal estate" of 
the bankrupt. Bankrupt may therefore himself bring the suit. 

Chamberlain v. Williamson, 2 M. & S. 408, 1814, p. 
942; Holds an administrator cannot sue for breach of promise of 
marriage made by defendant to the intestate (no allegation of 
special damage being made) for this declaration is based on a mere 
personal injury to which the administrator is not privy, by law or 
in fact. 

In General no personal action like an action for a tort will pass 
even to an assignee or personal representative; it cannot be as- 
signed either by act of the parties or by operation of law. Such 
contracts as Chamberlain v. Williamson (for breach of promise, 
made by defendant to plaintiff's intestate), and those named in 
the Drake case, for service of a physician, etc., are non- 
assignable. Chamberlain v. Williamson does not stand alone: it is 
no curiosity in the law, but represents the general principle that a 
purely personal contract is not assignable. This has been carried 
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so far that even in those States where there are statutes express- 
ing the proposition that all rights of contract pass either by as- 
signment between the parties, or by operation of law upon the 
death of one of them this is qualified in just the way it was at 
common law, in other words, the statute is held not to vary the 
rule in such a case as Chamberlain v. Williamson. 58 N. Y. 282; 
132 Mass. 363; 55 Maine 142. 

As an example of a bilateral contract consisting entirely of 
promises which are personal, note this case: In consideration of 
A's promise to teach B drawing, B promises to teach A music: — 
purely personal, and would not pass by assignment either between 
the parties or by operation of law. 

There are two distinct questions involved in these cases: 
Beckham v. Drake and Chamberlain v. Williamson involve the 
question, whether a right arising from a breach of a certain con- 
tract will pass as a right, by assignment or by operation of law. 
The other cases involve the question, whether the rights and liabili- 
ties under the contract will pass by assignment or by operation of 
law; e. g. Stubbs v. Railway, and the last three cases. It is a dif- 
ferent question entirely. 

CASE: In a bilateral contract by which A agrees to paint 
B's house red and B agrees to pay $500; $100 at the completion of 
each quarter of painting and A gets the house half finished and 
dies. How much should A's personal representative recover? Did 
A break the contract? 

CASE: A agrees to sell and deliver to B 500 bushels of wheat 
and B agrees to pay $1.00 per bushel for it and A delivers 200 
bushels and stops. Would you allow a recovery of anything? 

In the first contract, for whose benefit is this provision to pay 
in installments? For the benefit of the contractor, to facilitate 
his work? It certainly is not for the benefit of the party who is 
hiring him. 

CASE: Suppose A fits out an expedition to go to San Fran- 
cisco around the Horn for B, who agrees to pay $10,000, one half 
to be paid when the vessel reaches the Horn and the balance at the 
end of the voyage. While the vessel is enroute and before it reachr 
es the Cape, A dies, how much could his representative recover? 

CASE: Where A agrees to put up 8 houses in one year and 
B agrees to pay him $6,000, payable says B, at the rate of $500 
per month. A prepares the foundation for all the buildings and 
works two months, and then dies. Nothing having been paid, how 
much would the representative recover? 

CASE: B agrees to build a house for A and A to pay $5,000, 
and B gets it half finished and dies. Would you allow his repre- 
sentatives to recover one-half on a quasi-contract?' 

CASE: A engaged B to work for him at $100 per month, the 
term of service to be one year and B promising to work for a year, 
works for five months, and then quits voluntarily, having been 
paid nothing. How much would you allow him to recover? 

Is this the same case, to-wit: — CASE: A engages B for a 
year for $1,200 and to pay him at the rate of $100 per month, B 
agreeing. After five months would you allow him to recover any- 
thing after quitting? Consider these cases where B died? 

Stubbs, Administrator, v. The Holywell Railway Co., 2 Ex. 
311, 1867, p. 944: The plaintiff's intestate was employed by 
the defendant to carry on certain work to be completed in fifteen 
months the payments to be made in five instalments. The first 
of these was paid and after working long enough to be entitled to 
receive the next two instalments, but before either of them was 
paid, the plaintiff's intestate died. Less than three fifths of the 
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work was completed but no default on the part of the deceased, 
i. e. voluntary default, was proved. The administrator sues to re- 
cover for the work done at the actual contract price. The Court 
held the intestate was vested with a claim at the end of the 
second and third quarters and that claim descended to his personal 
representative, who may sue for the contract price and not on 
quantum meruit. "His death, no doubt, dissolved the contract, but 
it did not divest his representative of the right of action which 
had already accrued to the deceased, and which survived to that 
representative." Health and life were implied conditions and his 
breach, his noncompletion of the contract, through death is ex- 
cused. ' 

There are three classes of contracts which may involve this 
issue in Stubbs v. Ry. (1) A class like the ship expedition to a 
port and return, or typified by the bilateral contract to pay $5,000 
for the construction of a house. In other words, the class of 
cases where there is a lump sum promised for a completed piece of 
work of a nature such that you could not say that the party who is 
to pay would pay anything for part of it. In the case of the ex- 
pedition certainly no one could say that A would give one penny 
for the ships going one-half way down to the Cape and stopping, 
and no one would say that the nature of the building of a house is 
such that the owner would not give one penny for a story of the 
house; that he never would have entered into the contract except 
for a completed thing. The (2) is a class of cases typified by the 
case where A engages B to perform services for $100 per month 
the term of service to be one year and the (3) class of cases 
is the class of cases typified by the case where A engages B to 
work for a year for $1,200 payable at the rate of $100 per month. 
It is this third class of cases under which Stubbs v. Railway falls; 
that was an agreement by the defendant to pay the intestate £500 
for a completed piece of work, the £500 payable at the rate of £100 
when each one-fifth was completed. 

With regard to the 1st and 2nd class of cases the law is well 
settled. The first class is a class in which you find what are 
known as ENTIRE contracts. And in every entire contract you have 
an implied condition that the money promised is promised in the 
intention of the parties upon the condition that the entire work 
is done; and that condition is implied in fact, that is to say, it is 
a genuine condition intended by the parties. Take a contract for 
the building of a house; everybody knows, that no man when he 
has promised to pay $5,000 for the construction of a house would 
have agreed to pay one cent for a portion of the house. He wants 
a whole house and the clear inference is that he would not have 
made the contract at all unless he could get the completed thing, 
so the condition is implied in fact, from the clear intention of the 
parties, in an entire contract. 

In the second class of cases on the other hand you have what 
is called a SEVERABLE contract, as distinguished from an entire 
contract. You have a contract in which it is equally clear, that 
the parties have indicated by the terms of the contract that the 
considerations on the respective sides are apDortionable, one part 
to the other part. When A says to B, "I will pay you $100 per 
month if you agree to work for 12 months," that means that he re- 
gards the services as worth $100 per month, but he wants B's 
promise to work for 12 of them. The intention shown by that kind 
of a contract is deemed to be an intention to apportion a month to 
$100; these are the respective values put by the parties upon the 
consideration furnished by the other party. That is apportionable, 
that is a severable contract. 

J 
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The doubt arises about the 3d class and you find the authori- 
ties about equally divided upon it. That class is a class of cases 
where A agrees to pay B $1,200 for a piece of work payable at the 
rate of $100 per month and the cases divide only upon the question 
of what that indicates, as to the intention of the parties. They do 
not agree that the wages shall be $100 per month. The case is 
different from that. They agree that the compensation shall be 
$1,200 but payable at the rate of $100 per month, and what does 
that mean? Does it mean that the party is willing to make ad- 
vances during the term of services for the convenience of the con- 
tractor or does it mean that to his mind the services are worth $100 
a month if they stop at the end of every month. Some courts hold 
the first and some the latter. Some courts put that class among 
entire contracts, others say it is a severable contract. That appears 
to be just as much an entire contract as in the first class of cases. 
It seems that the man who is promising to pay at the rate of $100 
per month is doing so to give the party performing the services the 
convenience of having his money right along; that he is in a sense 
making advances out of the total price to the party who has con- 
tracted; that he is assuming that the whole work will be done in 
advance; that the contractor does not earn the money under the 
contract unless he finishes the work completely; in other words, 
that the price or its equivalent payable, at the rate of, is simply 
an indication of the method of payment of the total consideration. 
But you will find equally respectable authorities on both sides. 

Stubbs v. Railway is that kind of a case. This court held that it 
was a severable contract, they allowed the plaintiff to recover three 
full quarterly installments with £10 traveling expenses, treating it 
as a severable contract. There are just as good authorities holding 
under similar facts that the plaintiff, the intestate, had broken the 
condition, namely the entire fulfillment of the work and having 
broken a condition he could not recover anything on the contract. 

What would be the difference in the effect in each of these 
three contracts, of a breach by voluntary act, on the one hand, and 
by death or sickness, on the other. The condition in entire contracts, 
the first class of contracts, is a genuine condition, remember, im- 
plied in fact; that is, the parties intended it to be there and you 
will be saved a great deal of trouble if you remember that there 
is nothing which excuses the performance of a genuine condition. 
That is the contract of the parties, that something shall happen 
only if something else happens; that is the heart of the contract, 
and to say that anything could excuse that would be making a con- 
tract for the parties; no one can do that; nothing excuses the per- 
formance of a condition implied in fact. The party who is entitled 
to insist upon it may waive it for it is in for his benefit and if he 
doesn't raise the question the condition is gone, but that is not ex- 
cusing it; nothing excuses the non -performance of a condition 
whether death, sickness or anything else. It may be waived, but not 
excused by anything. Now the non-performance of a promise in a 
contract may be excused. When a man promises to paint a picture 
or promises to perform services in a contract looking to personal 
services, the performance of that promise will be excused by death 
or disabling sickness. That is because in every contract for personal 
services it is said to be an implied condition in the promise, that it 
will be performed "if" life and health continue. That is the reason; 
there is an implied condition in the promise for personal services, 
it must be so, everyone understands that. But that is a condition, 
which excuses the non-performance of a pror rise because it is as- 
sumed that the parties contemplated that in regard to the promise 
but that is a very different thing from excusing a condition which 
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is the basis of another promise. If a man says, "I shall not per- 
form unless you perform something else," then of course if the other 
thing not having been done he refuses to perform, non-performance 
is excused. The distinction drawn is the distinction between the 
excuse of the non-performance of a condition on the one hand, and 
the excuse of the non-performance of a promise on the other hand. 
In an entire contract if the condition is broken, namely the non- 
completion of the whole task, the liability of the promisor is at 
an end if he chooses to rely upon the condition; so that in the case 
of building the house, the case of painting the picture or any other 
entire contract, it does not make any difference, as far as the lia- 
bility of the other party to pay is concerned, whether the failure 
to complete is due to the voluntary act of the party who promises 
the services or by his death. There cannot be any recovery in 
either case because the condition is broken. But on the other hand 
if a breach of a condition is caused by sickness, no action would lie, 
for that breach of the performance of the promise is excused be- 
cause to that promise there is an implied condition of continued life 
and health. So in the case of the building of the house, if the con- 
tractor A dies, he has broken the condition, he has not fulfilled his 
promise and because of the breach of the condition his representa- 
tive will be non-suited in an action for what he did do; but in an 
action against the estate for the breach of his promise there will 
be no recovery because of the implied condition that his promise 
was subject to continued life and health. Now in an entire contract 
where there has been a breach by the contractor through his 
voluntary act by which he forfeits his rights under the contract, 
will there be a recovery allowed on quasi contract? Certainly not, 
for the failure to perform the condition arose through the volun- 
tary act of the contractor; that is his fault; he has inflicted the 
loss upon himself and you could not say that the other party had 
been unjustly enriched: he is enriched it may be, but not unjustly 
and not at the expense of the other party because he has done it 
himself. Could there be a recovery where the breach of the condition is 
caused by the death or illness of the contractor? If the condition in 
an entire contract is a genuine condition, put in by the parties as 
it is, then there could not be any recovery in quasi-contract be- 
cause if the promise to pay $5,000 for a piece of work completed, 
is a promise based upon the condition that the work be completed, 
it certainly is clear that it is the intention of the parties that 
nothing shall be paid unless the condition is performed. Now 
the law in quasi-contracts implies a contract even where there is 
no intention of the parties to make a contract; implies it for the 
purpose of the remedy; but, of course, the law will never imply a 
contract when it is contrary to the express agreement of the 
parties. A quasi-contract, a contract implied in law, is for the pur- 
pose of working out equity where the parties have not covered the 
ground by protecting themselves, but it would be a most outrageous 
inequity for the courts to compel a man to pay for something for 
which he has stipulated in an express contract with the other 
party that he shall not pay for unless a certain thing is done, 
namely, that all the work be done; that would be rank injustice 
instead of equity, so THAT IN NEITHER AN ENTIRE CON- 
TRACT, WHERE IT IS CAUSED BY THE DEATH OR ILLNESS 
OF THE CONTRACTOR, OR BY HIS VOLUNTARY ACT, CAN 
THERE BE ANY RECOVERY AFTER BREACH, ON THE CON- 
TRACT, OR IN ANY OTHER FORM OF ACTION. The differ- 
ence between the two cases of the breach being that in the case 
where the breach has been caused by death or illness no action will 
lie, but where voluntary, the ordinary action for breach of con- 
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tract will lie. In severable contracts where the consideration is apportion- 
able and where therefore you have no such condition as in the entire con- 
tract the result zvould be different. The case where A leaves volun- 
tarily without cause at the end of five months, because the con- 
sideration is apportionable because the contract is severable,. B is 
entitled there to five months' wages, A having a counter-claim for 
the damages which he has suffered by reason of B's breach. But 
if B's failure to comply is through the cause of his death or illness 
his estate may recover five months' full wages without any 
counter-claim on the part of the promisor, because there has 
been no breach by A that is not excused. The third class of cases 
will be disposed of according as you find the courts treating it as 
an entire contract, in which case it falls within the class of rules 
stated with reference to the first class of contracts, or a sever- 
able contract, in which case it falls within the class of rules stated 
with reference to the second class of contracts. 

As to the class of cases such as the wheat case, where in a 
bilateral contract A agrees to sell and deliver 500 bushels of wheat 
and B agreed to pay $1 per bushel, and A having, delivered 300 
bushels stopped, as to the rights of the parties: A great many 
courts, including the New York courts, call that class of contracts 
entire contracts, and say that A can recover nothing for the 300 
bushels because B only agreed to pay $500 for 500 bushels; that 
A can recover nothing in any form of action for the 300 bushels; 
but the courts which hold that way hold also that in case B paid 
A $300 already, that he (B) will not be allowed to recover that 
money, although A has not legally earned it, for the reason, say 
these courts, that if B recovers that money it will have to be in 
an action of quasi-contract, unjust enrichment, and that action is 
based upon an equitable action and it would be .rather inequitable 
to allow B to recover from A the money which has been paid for 
the 300 bushels of wheat, although on his legal rights A was not 
entitled to the money or any of it. B has his action against A for 
the breach of the contract and to that extent A will have to give 
up part of the money which he has received, as damages, but as 
far as the payment for the wheat is concerned that money will Be 
allowed him. In Stubbs v. Ry. the intestate having received £100 
in a jurisdiction where this would be called an entire contract, B 
would have to sue to recover the £100 in quasi-contract, which is 
based upon an equitable doctrine and the court would probably say 
that while the estate has no right to recover for the two further 
quarters in any form of action nevertheless it is not inequitable 
for the estate to keep what it has, although if B had not paid it, 
it could not be recovered. 

Dickinson v. Calahan's Adms., 9 Pa. 227, 1852, p. 947: 
Plaintiff's (Calahan's) intestate agreed to furnish defendant's in- 
testate with 3,000,000 feet of lumber per year at $6 per M. Both 
parties died and plaintiff thereafter delivered 136,000 feet to the 
defendant, for which suit is brought, contract price being de- 
manded. Defendant (1) proves breach of plaintiff's intestate 
during his life, and (2), that the contract was personal and does 
not pass to personal representatives of the parties, hence, that 
defendants are not bound to perform. Held, for plaintiff for value 
of the 136,000 feet at $6 per M; but defendant is not bound to 
further perform the contract, since no such substitution was in- 
tended by the parties to the contract. 

Dickinson v. Calahan gives additional reasons against as- 
signability in the case of assignment by operation of law, than 
exists in other cases. The duty of the personal representative is 
to wind up the affairs of the decedent, not to carry them on. One 
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year is given for that. It would be against the policy of the law 
to allow a contract to devolve upon the personal representative 
which would make the executor go into a business for a series of 
years. 

Farrow v. Wilson, 4 C. P. 744, p. 955, holds death of the 
master puts an end to personal service contract. 

Distinction between assignability of rights, and the assign- 
ability of duties or liabilities under a contract: Take a contract to 
paint a picture. Suppose it were a bilateral contract. There 
would be a contract the duty undej" which in the ordinary cases 
could not be assigned on the artist's part. But if he has finished 
the picture, and has earned the price of the picture, of course 
there would be no objection to the assignment of his right to the 
money. So we have first to consider this question, in determining 
whether a contract is assignable or not, whether it is a right 
sought to be assigned, unmixed with liability. (1) If it is, it will 
be assigned. (2) If it is a right mixed with the liability, then you 
have the second question: Is the liability one involving a personal 
element or not? If it is, the right cannot be assigned, as it could 
not be assigned without the liability. 

That would be the Calahan case again. There was a breach 
by the defendant in that case. The contract may have had an 
end at the death of the two parties. Nevertheless the court al- 
lowed the plaintiff to recover the contract price of the lumber. 
That was a mistake, because with the right to have $6 per thous- 
and feet of lumber was mixed up the liability to deliver 300,- 
000 feet per year. And to say that the plaintiff succeeded to the 
right to collect the $6 per thousand, and not be bound to furnish 
the 300,000 a year is absurd. There is this ground upon which 
the decision could be supported: That the plaintiff was really al- 
lowed to recover on a quantum valebat, and that the best way to 
get at that was what the parties set out in their contract to be 
the price. 

Lacy v. Getman, 119 N. Y. 109, 1890, p. 956. The plain- 
tiff agreed to work as a farm hand for the defendant's testator 
for one year at $200. The testator died, but the plaintiff con- 
tinued to work for the year and sues on the said contract for the 
$200. It was HELD that the death of the master terminated the 
contract for labor and the plaintiff can recover from the estate 
only for the work done while the master was alive. The court 
treated the contract as a personal contract which would not be 
capable of assignment. 



Digitized by VjOOQlC 



CHAPTER IV. 

JOINT AND SEVERAL CONTRACTS. 

CASE: A conveys to B and C, lot X; what are their rights? 
Joint tenants at common law. Theory of joint tenancy is that 
each owns the whole. The right of survivorship (Jus accrescendi) 
is its most important characteristic. 

CASE: If for a consideration A promises to pay to B, C and 
D and each of them $1,000, has B or C or D a right of action ? Or 
must they be joined in one action ? 

CASE: A, B, C and D convey land which they own in com- 
mon, to J. S.; in consideration of the conveyance J. S. promises to 
pay $10,000, making the promise to A, B, C, D and each of them. 
A sues on the promise. Can he recover? If in this case A, B, C 
and D had each owned one of four lots, which together constituted 
the land conveyed to J. S.; same promise; and A sues. Should he 
recover ? 

Slingsby's Case, 5 R. 18, 1587, p. 961, decides that there 
can be no such thing in the law as joint and several convenantees ; 
that if a covenant is in form joint and several with reference to 
the covenantees, the words attempting to make the covenant sev- 
eral are surplusage; that in such a covenant all the covenantees 
must join. In other words, it will be construed according to the 
interest; if the covenant is ambiguous, it will be construed joint OR 
several, but never joint and several. 

People v. Harrison, 82 111. 84, 1876, p. 988, decides that 
there may be joint and several covenantors, and that when such is 
the case the covenantee may sue all of them or each of them; or, 
all of them and each of them in succession; that a judgment against 
one is no bar to an action against another covenantor, and that 
there is no bar until the covenantee gets satisfaction. 

This case is law, as is Slingsby's case, yet these two things 
are opposed to each other. These two cases cannot be reconciled. 
Slingsby's case decided that there cannot be any such thing as 
joint and several covenantees or promisees, because if there were, 
that would give to each separate convenantee or promisee a right 
of action, and there would be a joint right besides, and gives as a 
reason for thus deciding the matter, "that the court cannot then 
tell to whom to give the judgment." The same court in a dictum, 
and People v. Harrison and a preat many decisions later, have 
held that there may be such things as joint and several covenan- 
tors and they do not seem to be impressed with any difficulty in 
that case in determining against whom judgment shall be given. 

We have then this peculiar situation; though A, B, C and D 
could jointly and severally promise to pay X $100 and five suits 
could be brought and five judgments obtained, if X should promise 
A, B, C and D jointly and severally, only a joint obligation is 
created. Why not allow five suits and judgments? It is not il- 
logical so to do. Actions of this sort are all the time allowed in 
cases of beneficiaries. 

The answer to the difficulty which the court had in Slingsby's 
case is, that there is no question to whom the judgment shall be 
given. Each one is entitled to judgment. There were four 
promises, and a consideration for each, so judgment must be for 
each of them. Of course, there can be but one satisfaction. When 
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you have joint and several covenantees, it means that the con- 
sideration moves from them, so there cannot be more than one 
collection on the consideration. You have four distinct promises, 
but the promises are all to pay one and the same sum of money. 
Now, if A, one of the several covenantees, collects the money, and 
B would sue upon it, of course he is suing upon an action which 
does not exist, and thereby he would be bringing a fraudulent ac- 
tion. But he himself, however, is not defrauded by A's collection, 
as A has a portion of money which belongs to B. B simply com- 
pels A to give him his share. So there is no difficulty of the sort 
surmised by the court. The question as to whom to give judgment 
to never arises. The court must give judgment to the one who 
sues, assuming that the $1,000 had never been paid by the de- 
fendant. 

The same thing is true in the case of joint and several prom- 
isors, as in People v. Harrison. A, B and C jointly and severally 
promise to pay D $1,000. By the contract, D is entitled to the 
money. He has the credit of three people, each of them bound, 
and he gets a method of procedure which enables him to sue each 
one or all of them together. He does not secure any more money, 
but he has the money very well secured by four promises. 

That is the ordinary form of an undertaking in a bail bond on 
attachment. A* principal and two sureties. It would be absurd to 
say that the court would not know how much the person to whom 
the bond is given could collect. They know the liability of the 
bond, and they know that the three, jointly and severally, did not 
promise to pay more than the amount which was lost. They would 
allow prosecutions on those several promises until the obligation 
had been paid in one way or the other, because that was the form 
of the undertaking. The defendants and each of them, promise 
to the plaintiff. The plaintiff could have gotten judgment from 
each or from all of them, but when he had once collected it, that 
was the end of his right. It is a matter going to the form and 
number of promises only. 

This question in Slingsby's case as to whether the interests were 
joint or several has nothing in the world to do with it. You might 
just as well say, that when A procures from B, C and D a joint 
and several undertaking with H. S. that H. S. shall do certain 
things for A, that he cannot hold C and D, because C and D really 
had no interest in the matter. Because, if you allow the interest 
of the covenantees in such a case as Slingsby's to be of any ef- 
fect, you are overruling their express language. It is absurb. 

The rule in Slingsby's case has been changed by statute in 
some jurisdictions. See Neg. Insts. Law (N. Y.) Sec. 27 (5.) 

Sorsbie v. Park, 12 M. & W. 146, 1843, p. 963. The 
principle of this case is that when you have a covenant, which, as 
far as the English language can convey is joint or several, or 
joint and several, the interest of the parties could not possibly 
make any difference. When a man clearly promises in one way 
you cannot introduce facts to prove that he promised in another 
way. That is permitted only when the language is ambiguous. 
What you are looking for is the intention of the parties. When 
the language is clear, that determines the promise. If the language 
is not clear, then the next test is, what is the interest of the 
parties. That is likely to indicate the intentions of the parties. 

William Beecham and Richard Smith v. Henry Smith, 
B. & E. 442, 1858, p. 969: Plaintiffs sue on a note on 
which it appears one of the plaintiffs, Richard Smith, signed with 
the defendant and one other, as joint and several makers, as well 
as being named a payee. Defendant pleads a set-off for contri- 
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bution which he will be entitled to from Richard Smith if he pays 
the entire obligation. Held, if R. Smith were suing alone that would 
be a good plea, but the plaintiffs are suing on the several obliga- 
tion of the defendant and are entitled to recover. 

Where three parties promise jointly and severally, if sued, 
one of them has to pay. The obligation on the face of it being an 
obligation of all three of them, each binding himself severally on 
that obligation, any one who pays the claim can recover from the 
others the proportionate shares. Here Richard Smith is not suing 
alone, the suit is joint; if Richard Smith had sued alone then, the 
defendant in this case would have had a set-off. But the plain- 
tiffs in this case were Beecham and Smith, and while the de- 
fendant might have had a set-off against Smith alone, he certainly 
did not have any such set-off against Beecham and Smith together, 
as they were joint plaintiffs. 

Joint obligations in contract act the same as joint interests in 
real estate. The characteristic of joint ownership in real estate is 
that each joint owner owns the whole parcel. It is a peculiar con- 
ception: Three people owning the whole claim, the whole piece of 
property. It is entirely different from tenancy in common, in 
which the several persons do not own the whole claim, but own 
each a separate and distinct part. It is because of the peculiar 
conception in joint ownership that each one owns the piece of 
property, that the right of survivorship attaches to it. If A and 
B each own the whole lot jointly, of course, the whole title is left 
in B when A dies. It cannot go to A's heirs. Just as soon as 
joint ownership drops out there is no ownership but one. It was 
only as joint owners that each owned the whole. 

This characteristic applies to contracts. If they are joint 
promisors, each of the joint promisors owes the whole claim. If 
joint promisees the whole claim is owed to each of the joint 
promisees. But the promise in form being joint, if the promisor 
(or the promisee, in the other case) insists upon the form being 
observed, that all should join in the action, of course, it must 
be observed. 

As between themselves each is entitled to contribution for 
equal shares of the obligation from the others and must surrender 
an equal share of the proceeds to the others. 

The theory of contribution is a theory which differs as be- 
tween the law on the one side, and equity on the other. If one of 
several joint promisors pays the whole claim, in the ordinary 
case he would be entitled to contribution from his . co-promisors. 
Similarly, as in Martin v. Crump, if one of joint promisees re- 
covers the whole sum, the other promisees are entitled to their 
share. 

At Law the theory of contribution is based upon the legal 
principle of a contract implied in fact. It is a clear understanding 
that they shall participate equally. If a promise is made by A, 
B and C, jointly, or to pay them $1,000, the understanding between 
themselves is to have a part, or to contribute a part, as they are 
either promisees or promisors. On that theory A, B and C, promis- 
ing D $400 and A paying it, A could recover from B a third, and 
from C a third. But if B is insolvent, on that theory of implied 
contract, A has no other remedy except for one-third against C, 
and will thus lose a third. He has his right of action against B, 
but that is worthless. 

In Equity, however, the theory of contribution is worked out on m 
purely equitable principles and the principle of equity in such a 
case as that, is that equality is equity; and A, B and C being jointly 
liable, and B being incapacitated from fulfilling his part of the 
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implied agreement as between A and C, the rule is that each shall 
pay one-half; so that, in such a case as when B is insolvent, A will 
recover half from C. 

This doctrine of contribution, although a doctrine used more 
in the law of suretyship than in any other branch of law, is not 
peculiar to suretyship, but is true of all joint debtors. 

CASE: The principal debtor on a bond or other instrument is 
A and there are two co-sureties, B and C; B having paid would be 
entitled, of course, to contribution from C, but what would be his 
right as against the principal debtor, A? This is called a right of 
exoneration; he can recover the whole amount against the principal 
debtor. In a case where there are several principal debtors and 
several sureties, you have a complicated matter. 

CASE: Suppose a promissory note, something like the note in 
Beecham v. Smith, with four makers, A, B, C and D; A and B 
principal debtors; C and D sureties. What are the rights of the 
parties respectively? 

Either surety who pays would have a right to contribution 
from his co-surety, and both sureties would be entitled to exonera- 
tion from the principal debtors; and if they recovered the full 
amount from one principal debtor, say A, then A and B, as be- 
tween themselves, are entitled to contribution; in other words, C 
and D, as between themselves, are entitled to contribution; C and 
D are entitled to exoneration against A and B or either of them; 
A and B, as between themselves, are entitled to contribution. 

As to circuity of action, referred to in Beecham v. Smith, e. g., 
A has a claim against B for a consideration moving from B (the 
debtor), A promises never to sue B; then A sues. B would have 
a perfect defense here, and he is given a defense for the purpose 
of avoiding a circuity of action, meaning by this, that if A were al- 
lowed to recover, then A has broken his contract with B never to 
sue B, and B would have a right of action on that breach, and in 
that action B would recover from A just what he had been obliged 
to pay A in A's action. So that at the end of two actions the 
parties would be just where they were before. There was no cir- 
cuity of action in Beecham and Smith v. Smith, because the action 
which the "defendant would have for contribution would be against 
Smith alone and not against Smith and Beecham, the plaintiffs in 
this action, so the parties would not be where they started, at the 
end of the second action. 

Osborn et al. v. Railroad Co., 140 Mass. 549, 1886, p. 
971: Plaintiff and two others jointly sold rails to the defendant. 
Norton and Jernegan, who contracted with the plaintiff for sale 
to the defendant settled with the defendant for the amount of their 
demand. Plaintiff claims that he is not bound by the agreement, 
but can recover, in the name of the three, the sums he was entitled 
to. The court held the release by the two others was a re- 
lease of the claim and the plaintiff cannot recover from the de- 
fendant. 

An accord and satisfaction by two of three joint obligees re- 
leases the debt, operating as a release, to constitute which no 
particular form of words is necessary. The remaining obligee has 
therefore no claims against the obligor, but he may compel con- 
tribution by the two giving the release and accepting the satisfac- 
tion. (N. B. — An accord is a substituted agreement. Satisfaction is 
the performance thereof. Accord and satisfaction is not payment, 
which is performance of the original contract.) 

The common law rule as to joint and several obligors is correctly 
laid down in State of Maine v. Chandler, 79 Maine 172, p. 973, that 
the obligee must sue one or all, for the reason that the covenants 
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are made in that form, jointly and severally. That led to so much 
embarrassment in practice, as shown by such cases as this, that it 
has been pretty generally changed by statute, allowing a suit 
against one, any, or all. N. Y. Code Sec. 454. This change affects 
simply the remedy, not the rights as between the parties, to con- 
tribution, etc. 

Assuming there are two joint debtors and one dies, the sur- 
vivor is liable for the whole debt, and may, of course, have con- 
tribution from the personal representative of the other. This is 
the rule with regard to joint debtors generally. The question is 
a little different where one of the joint debtors is principal and 
one surety; it is held generally that as between the creditor and 
the surety, the surety's estate is discharged in both law and 
equity, on his decease. Risley v. Brown, 67 N. Y. 16. 

On the other question as to the rights and obligations as be- 
tween a surviving surety who has paid and the estate of a surety 
who has died, the cases are at variance. I. Harris & Gill (Md.), 
305, holds that the law is the same here as it is between the creditor 
and the surety's estate, that here also the estate of the deceased 
surety would be discharged, as between him and this co-surety and 
the survivor would have no right to compel contribution. But this 
is not followed in New York. 84 N. Y. 363 holds that as between 
creditor and surety, the estate of the surety is discharged upon the 
death of the surety; but as between the co-surety who has had 
to pay and the deceased surety, the estate of the deceased surety 
remains liable for contribution; that such liability is a several one 
originating in an implied contract to contribute ratably. This, of 
course, is the sound principle. 

Jell v. Douglas, 4 B. & A. 374, 1821, p. 976: The plaintiff 
alone sued for goods sold defendant by plaintiff and a dead partner. 
The defendant pleaded the declaration was of a contract with the 
plaintiff and the proof was of a contract with the plaintiff and 
another and that there was therefore a variance for which the 
plaintiff should be non-suited, which plea the court sustained. 

There is no variance here. A variance exists where the cause 
of action, as a matter of substance, proved is not the same as the 
cause of action alleged in the declaration. There can Jbe no vari- 
ance, where the difficulty rests with a matter of form, procedure 
or pleading, as in this case. 

The gist of a variance is that the defendant is not apprised 
of what the plaintiff is going to prove; his proof is of a different 
cause of action from that alleged; it is really based upon surprise 
to the defendant. 

In this case, when the defendant promised the plaintiff and 
his son to pay a certain price for the goods, he\ did, as a matter 
of substance, promise the plaintiff to pay that sum for those 
goods. The plaintiffs, as two joint promisees, owned the whole 
claim. It was all his after his son had died. If the son had been 
alive, the defendant would have had a defense to the action, but 
he would not have been bound to plead in bar. He would not have 
a defense showing that the plaintiff had no cause of action. It 
would have been a plea in abatement because the plaintiff had not 
properly as to form brought his action. Therefore in Jell v. Doug- 
las, plaintiff did prove the cause of action, and the case is un- 
sound. The consideration moved from him, as he and his son 
owned the goods. 

Richards v. Heather, 1 B. & A. 29, 1817, p. 993: The plaintiff 
brought suit for two demands, one due from the defendant in- 
dividually and the other due from the defendant and his former 
partner, who is now dead. The defendant not being charged as 
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surviving partner, pleaded in bar because of that. The court 
held that when one partner is dead, the joint contract need not 
be declared upon as the defendant cannot plead non-joindei in 
abatement; denied the plea and gave plaintiff judgment. 

This case represents the better law of the two cases. The 
question of joinder in a joint obligation is a matter of form, be- 
cause as a matter of substance, each one owes the whole thing. 
"Proof of a joint contract is sufficient to sustain an allegation 
that one contracted and therefore there is no variance." 

Martin v. Crump, 2 Salkeld 444, 1698, p. 977, holds that owing 
to the peculiar character of a joint obligation, the personal rep- 
resentative of one of the joint covenantees has no interest which 
will entitle him to join in an action on the claim. The claim 
goes to the surviving party. 

If both joint covenantees die, the personal representative of 
the survivor would have a right to sue, but would be liable to 
contribution to the representatives of the other covenantee. The 
survivor of several joint covenantees may recover the whole, by 
showing how the debt passed to him, by operation of law, and on 
recovery he is accountable to the personal representatives of 
those of. his joint convenantees who were entitled to shares. 

Anderson v. Martindale, 1 East 497, 1801, p. 977: Here the 
defendants had covenanted to pay to one Elizabeth Wyatt and the 
plaintiff's testator, "jointly and severally," a certain sum during 
the lifetime of the said E. Wyatt. The court held one of the 
joint obligees being dead his administrator had no right to bring 
the action. The other joint obligee should have brought it. 

The administrator of Anderson, who, under the rule of 
Slingsby's case, was a joint (not joint and several) obligee has 
no right to sue. Elizabeth Wyatt, if she recovers then will have 
money due to Anderson's estate, which the administrator could 
recover from her. That is not contribution, but the doctrine of im- 
plied contract in fact applies. A's administrator should have sued 
on the count for money had and received. 

Rawstrone v. Gandell, 15 M. & W. 304, 1846, p. 979, affirms 
the general proposition as to joint ownership of real property. 
Hence, a release by one of several joint obligees releases the whole 
obligation. As to the extent of the liability of joint obligors, each 
owes the whole claim and every part of it; as regards joint 
obligees, each owns the whole claim and every part of it; as re- 
gards joint obligors, if one dies, the survivor is liable for the 
whole claim; as between joint obligees, if one dies, the survivor 
owns the whole claim. 

CASE: A, B and C are jointly liable on a bond to X. A 
pays the obligation and X gives a release saying that A only is re- 
leased. Would that release be a good defense to an action against 
B and C? 

Hale v. Spaulding, 145 Mass. 482, 1888, p. 981. Here there was 
a joint contract under seal by which six defendants jointly in- 
demnified the plaintiff against loss on an indorsement by the 
plaintiff. The plaintiff had received the money from one of the 
defendants and gave a release. It was held this release to one 
joint obligor is a release to all, adding a dictum, that "unless res- 
ervation of rights against the others in the release shows a con- 
trary intention." Stating that parol evidence is not competent, 
however, to show such a reservation. 

The point of the case is that a release of one of several joint 
promisors or obligors releases all of them. It is perfectly sound 
and logical because there is only one cause of action, and when 
that is released by a receipt in full, it is a receipt in full for the 
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whole claim, although the receipt in form is given only to one of 
them. The suggestion is made by dictum in the case that if in 
such a release an intention is expressed that the claim shall still 
b.e good against the others, that it would survive. Well, that is not 
possible. When receipt is in full for the entire claim the cause 
of action is wiped out entirely. Cases have arisen where one of 
the joint obligors paying a portion of the claim took a covenant 
from the creditor that the creditor never would sue him. The 
question was whether that would not be effective in discharging 
A but retaining the liability of B and C, but that amounts to the 
same thing in the end because upon being sued B and C would 
bring A into the action by a plea in abatement and when A is in 
the suit he has no defense except this covenant not to sue him 
and when he sets that up as a defense in the action on the joint 
obligation, he is pleading a defense which is as well a defense to 
B and C as to him. It has been tried a good many times to split 
up the obligations of joint obligors. Very frequently you will find 
one or two are willing to pay their share, but they do not wish to 
pay all, and they say, "If we can get a covenant not to sue us, 
we will pay our part." It has been tried a good many times and 
no way has ever been found to do it yet. Any defense to any of 
the joint obligors as a receipt, or a release, or a covenant not to 
sue, or an accord and satisfaction, is available to all of them. 

CASE: A and B are jointly liable to C on a bond. C sues 
A and gets judgment, but cannot satisfy the same. Could he 
thereafter sue B? 

CASE: A and B are jointly and severally liable to C on a 
bond. C sues A. and gets judgment, but cannot satisfy the same. 
Could he thereafter sue B? 

King v. Hoare, 13 M. & W. 494, 1844, p. 982: The plaintiff 
sold goods to the defendant and one Smith, jointly. Plaintiff 
brought an action against Smith and obtained a judgment. It was 
held this judgment against one of two joint contractors is a bar to 
an action for the same debt against the other. 

People v. Harrison, 82 111. 84, 1876, p. 988, holds that a judg- 
ment against one of several joint and. several obligors is no bar 
to an action against one or all of the others. 

These cases are, of course, not inconsistent. The real reason 
why the plaintiff could not recover in King v. Hoare was that 
inasmuch as the cause of action was single, it became merged in 
the judgment. When you put a promise in a judgment, the judg- 
ment is the higher form of obligation, and it is then no longer a 
promise. So this claim having been pursued to judgment, there 
was no longer any joint promise in existence. It had become 
merged in the judgment. The case is different when you have 
joint and several obligations, as in People v. Harrison. When you 
have three joint and several promisors, you have four causes of 
action. You have the joint promise of the obligors and the several 
promises of each of them. Therefore, if there are three joint and 
several obligors, you can bring an action against one or all of 
them on the joint obligation and after judgment bring separate 
actions against each one of them on their several promises and 
prosecute each to judgment. Of course, there are only four 
promises for the purpose of securing the same satisfaction. The 
thing promised as the cause of each action is the same thing, and 
for the same consideration. It is for the purposes of remedy that 
you get the four causes of action, and there can be but one satis- 
faction. 

Cowley v. Patch, 120 Mass. 137, 1876, p. 986: It was here 
held that an action having been dismissed against one of two 
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joint obligors, an action would not lie against the other, the first 
cause of action having been dismissed on its merits. The court 
had in fact then determined that there was no joint obligation. 

CASE: A, B and C are jointly liable to X and X sues C, but 
the action is dismissed because of error in the pleadings. He then 
brings an action against A. Could he recover? Yes, presumably, 
because the action was not dismissed upon its merits. The promise 
is neither merged in a judgment nor has the court ruled that there 
was in fact no obligation. 

Prosser v. Evans, 1 Q. B. 108, p. 990: The defendant and one 
Thomas jointly guaranteed payment of the rent of one of plain- 
tiff's tenants. The tenant did not pay and Thomas gave the plain- 
tiff a check for the amount of the rent. The check was dishonored 
and plaintiff got a judgment on it which was not satisfied and the 
plaintiff sues the defendant on the joint contract of guaranty. 
It was held the plaintiff could bring this action. The suit against 
Thomas was on the check and not on the contract, and since the 
judgment was unsatisfied the plaintiff could sue the defendant 
on the joint obligation and recover, the court giving him permis- 
sion to join Thomas if he wished. 

This case shows the tendency of the courts to avoid the rule 
that a cause of action is merged in a judgment and thus lost 
where it is upon a technicality as here. They try to save the obli- 
gation for the obligee if they can. 

White v. Tyndall, 13 Appeal Cases 263, p. 995, states the 
RULE OF CONSTRUCTION for determining whether you have a 
joint or a several covenant or promise. The rule: If you have an 
ambiguous covenant, you may look at the interests of the parties 
to determine whether it shall be joint or several; but where the 
covenant or promise is in its terms free from ambiguity you cannot 
vary its terms or alter the express meaning of the covenant by 
reference to the interests of the parties whether they are joint or 
several, and whether they accord with the form of the covenant or 
not. The court found here a joint covenant on this rule of con- 
struction. Although the case is good law as it stands, it might have 
been decided otherwise, as the parties clearly intended by their 
words to make a several covenant. The covenant was made by the 
two Whites "or one of them." 

SUMMARY. 

There are five possible classes of parties to a promise with 
reference to the form in which they may be made: (1) Joint 
promisors, (2) several promisors, (3) joint and several promisors, 
(4) several promisees, (5) joint promisees. There is said, by the 
authorities, to be no such sixth class as joint and several promisees. 

There are TWO RULES OF CONSTRUCTION with reference 
to these parties, bearing in mind that there are two classes, 
promisors and promisees: 

1. Promisors : If there is an express contract, the words which 
are used to express the promise must govern; the presumption al- 
ways being that a promise by two or more is a joint promise unless 
you have words showing clearly the contrary. But if the words 
are ambiguous or there is not an express contract but an implied 
contract, you must look to the question who furnished the con- 
sideration, and whether the interests were joint or several. Then 
if you have a promise by two or more, and the words are ambigu- 
ous, and the interests separate, you have a joint and several obliga- 
tion. 

2. Promisees: Here there are only two classes, joint promisees 
and several promisees. If the contract is express and free from 
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ambiguity, the words must be followed whatever the interests may 
be. If the contract is implied, or express but ambiguous, you must 
look to see who furnished the consideration, and whether the in- 
terests in the consideration were joint or several; if the promisees 
furnished the consideration jointly, that is to say, if they were in- 
terested jointly in the consideration, the promise will be a joint 
one; and if their interests in the consideration were several, the 
promise would be several. 3 Exch. 716. 

3. There are certain very common forms of irregular expres- 
sions which you meet frequently. In those cases you must tell 
from the language what the intention was; whether joint, several, 
or joint and several, obligations. If you don't know what the 
interests of the parties were, you have a very difficult question 
to determine. In some cases you cannot tell on the face of the 
instrument what the interest of the parties is. You have frequent- 
ly such a form as this: "Promissory note: Sixty days after date, 
I promise to pay to the order of J. S. $500." Signed by A, B and C. 
Here you have nothing to determine the interests of the parties. 
It is an irregular form of expression. How shall it be determined ? 
Is it joint and several, or, joint or several? The way the courts 
work it out is this: They say "I" means several. Then all three 
signed, so that would make it a joint obligation. So it is joint and 
several. 

The general rule for irregular expressions is that: Where the 
promise is capable of two or more constructions, that construction 
may be adopted by the promisee in the absence of controlling cir- 
cumstances which is the most favorable to the promisee, it being 
an obligation which the oblieors had made ambiguous, and so it is 
assumed that they meant all that their language could convey. 
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CHAPTER V. 

CONTRACTS PERFORMABLE IN THE ALTERNATIVE. 

Layton v. Pearce, 1 Douglas 15, 1778, p. 1004. Qui tam action 
against a lottery office keeper, for a penalty under a statute pro- 
hibiting receipt of money "in consideration of repayment of any 
sum or sums of money in case any ticket should prove fortunate." 
Defendant had promised to either deliver an undrawn ticket or pay 
£20, in case the tickets purchased were fortunate, but had per- 
iormed neither alternative. Held: for defendant. If the option 
had been in the ticket holder and he had made his election to 
take £20, plaintiff would have recovered. But though the practice 
may be that the ticket holder shall have the option, in law the 
promisor has the election. 

Plowman et al. v. Riddle, 7 Ala. 775, 1845, p. 1005. Defendants 
Plowman and Mclyane gave Riddle a $300 note "which may be dis- 
charged in good leather." After maturity Riddle brings this action 
and defendants plead that at maturity they were ready and willing 
to deliver the leather. Held: for plaintiff. Defendants should 
have given notice of an election to discharge the note in leather, 
at or before maturity. Thereafter their contract was an absolute 
one to pay $300. 

Thorn v. City Rice Mills, 40 Chancery Division 357, p. 1010. 
Defendants promised to pay debenture held by plaintiff at a certain 
bank or at the office of the company. Plaintiff made no demand 
at either place but sues for unpaid principal and interest. Held: 
for defendant. Defendant was never in default here, for until the 
plaintiff had selected a nlace at which he desired payment and had 
made demand there which defendant refused to honor, there could 
be no default. 

In the ordinary case the burden is upon the promisor to hunt 
out the promisee and pay him, where no place of payment is 
mentioned. It is also true that after the time of performance of 
both alternatives is past, the plaintiff, (promisee) has an abso- 
lute right to choose. The principle is the same in the two cases, 
but in the Rice Mills case defendant could not exercise the right 
to select the alternative under the terms of the contract before a 
demand had been made at one place or the other; he promises to 
pay the promisee at one place or the other upon his presenting 
himself at one of the places named (a condition in the contract), 
reserving the right to pay at one nlace or the other according to the 
promisor's election after the demand has been made. In Plowman 
v. Riddle there was no such condition precedent to the liability. 

CASE: A promises to pay B $300 or deliver his horse before 
the first of June. On May 20th he says, "I am going to deliver 
the horse." On the 22d he says, "No, I have changed my mind and 
will pay the money." What are B's rights? 

CASE: Suppose in the above case that A had defaulted on 
both alternatives. He had failed to deliver the horse and failed to 
pay the money. What are B's rights then? To elect and sue 
for either the money or the horse or damages for failure to deliver. 

Norton v. Webb, 36 Me. 270, 1853, p. 1008. Defendant 
mortgagor agreed to support plaintiff mortgagee in house on 
mortgaged property "if we (mortgagees) choose." Plaintiff re- 
mained there two years, and then left and had received no support 
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since. Defendant contended that he had the option but the lower 
court charged that plaintiff had it originally, but if he had made 
an election that he could not revoke it, the burden being on de- 
fendant to prove the election by the plaintiff, and that living there 
two years was some evidence. Held: Charge correct. Support is to 
be furnished where the person to be supported elects to receive it, 
without causing unnecessary expense. 

This case stands for the proposition that where the party hav- 
ing the election has chosen, the decision is final and he cannot 
thereafter change his mind. It is perfectly sound, for the reason 
that where the contract by the promisor is to do one of two things 
which ever A shall choose, and A has chosen one of the two 
things, the condition on which the absolute liability to perform one 
of the two things depends has happened, eliminating the alterna- 
tive. 

It is to be noticed that the promise is not a promise to do one 
of two things on a certain day as he may elect upon that day. The 
promise is to do one of two things on a certain day as he may 
choose, and he may choose at any time. It is a right reserved in 
the contract to one of the parties to exercise and he may ex- 
ercise the right or he may waive the right; he may pass the right 
to the other person; but whenever he has done one of these things, 
his privilege reserved in the contract is gone. 

The question becomes a very important one in insurance con- 
tracts, for the standard New York fire insurance policy, adopted 
in most of the States, provides that the company shall have the 
option to pay a certain sum of money or to rebuild or repair the 
property, setting a limit on the time given the company to elect, 
and if after the destruction of the property the company says, 
"We shall build," that is the end of it, the option is exercised and 
gone. See 57 N. Y. 580, 33 N. Y. 429, 36 N. Y. 522 and 75 N. Y. 11. 

Price v. Nixon, 5 Taunton 338, 1813, p. 1012. Plaintiff bought 
goods on credit, saying "six or nine months would do." He did not 
pay at the end of six months, and a commission in bankruptcy 
having been issued against him before the nine months expired, the 
question was whether there was then a subsisting debt, plaintiff 
contending that there was not. Held: for plaintiff. Not paying at 
end of six months is election not to pay till end of nine months, 
hence no debt until that time has expired. (Infra.) 

Choice v. Mosely, 1 Bailey 136, 1828, p. 1013. Defendant gave 
a note for $50 "to be discharged in a horse." After maturity de- 
fendant tendered a horse which plaintiff refused to receive. Held 
for plaintiff. Defendant had election before maturity, "but if he 
suffer the day to elapse without performing either, his contract is 
broken and his right of election is lost." (N. B. Was there an 
alternative promise here?) (Infra.) 

McNitt v. Clark, 7 Johnson 465, 1811, p. 1014. Debt on a bond 
for $1200 given on purchase of a patent. Condition of the bond 
allowed four alternatives, (1) pay $400 at end of six months or, 
(2) account then for profits, or, (3) pay $600 at end of year, or, 
(4) account for profits. Defendant performed neither and before 
the year expired sold the patent, but claims right to account with- 
out showing election so to do. Held: for plaintiff. Election has 
passed to plaintiff. Sale precluded defendant from ability to ac- 
count for the proceeds "and he is now bound to pay the $600." 

Stevens v. Webb, 7 C. & P. 60, 1835, p. 1016. Defendant promised 
that in consideration of plaintiff's discharge of defendant's brother 
from an execution he would pay £35 or redeliver his brother. 
Plaintiff sues for the £35. Held: for plaintiff. Agreement to sur- 
render implies that plaintiff shall retake under the original execu- 
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tion. But this cannot be, for surrender discharged the execution. 
One branch of the alternative cannot be performed, hence de- 
fendant is bound to perform the other. (Infra.) 

Drake v. White, 117 Mass. 10, 1875, p. 1018. Defendant 
promised to deliver a safe or its equivalent in money on plaintiff's 
payment of a note. Plaintiff paid the note and demanded safe, 
which, however, had been destroyed by fire some months previous 
without negligence of defendant. Defendant claimed that he took 
the safe as collateral and accidental fire releases him. . Held: For 
plaintiff. Promise is an alternative one; one part being impos- 
sible the other is absolute. 

Stevens v. Webb, and Drake v. White: Stand for the proposi- 
tion that where one of two alternatives has become impossible, the . 
contract by the intervention of the impossibility becomes absolute 
to perform the other alternative, regardless of whether time for 
performance has arrived. 

SUMMARY. 

There are three questions of importance in these cases. (1) 
Whether in the ordinary cases, there being no obviously indicative 
language either way, the right of election is in the promisor or in 
the promisee, as to which alternative shall be performed. (2) 
Whether by default by the promisor, if he has an election, that 
right of election passes to the promisee, and if so, why? (3) 
Whether the promisor, the election being in him, having before the 
date on which the obligation matures, given notice of a certain 
election, may change his mind afterwards; or whether there can be 
any final election before the date when the obligation falls due. 

With respect to the first, as to which of the two parties, the 
promisor or the promisee, would have the election: It is pretty 
clearly obvious that when a man promises to do one of two things 
in the alternative, the promise on the part of the promisor, is, "I 
will do this thing or the other thing, leaving it to my option";/ on 
the language of a promise of that sort, it is obvious that the 
parties intended that the performance shall take place, but left 
the election of the form of the performance with the promisor. 
He engages to do one of two things. In other words, it is per- 
fectly clear that the natural construction of the alternative promise 
is that the promisor shall have the election. 

Of course, you have stronger language in such a case as the 
one of the promise to pay $300 dischargeable in leather (P. v. R. 
1005) or a promise to pay a sum of money "to be discharged in a 
horse" (C. v. M. 1013) but the intention conveyed would be the 
same whether it be in the form of a promise to pay in leather, etc., 
or not. So that in the ordinary case, where you have no controlling 
language, either way, the intention seems to be clear that the 
promisor, being the party obligated, and having promised to do one 
of two things should have his election. But, after all, the ques- 
tion is one of intention, to be governed by the language and the 
acts of the parties, and while that would be a prima facie con- 
struction to be put on an alternative promise, that construction 
would be controlled by any language indicating a contrary con- 
struction. 

In Norton v. Webb you have language which clearly in- 
dicates a contrary construction. The terms there were to sup- 
port the plaintiff "In our house, on the said farm, if we choose," 
leaving it to be inferred that if the plaintiff did not choose to be 
supported there, then they were to be supported elsewhere, at their 
choice. 

(2) It is said, that after default by the promisor, the election 

K 
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having been witn him, the choice passes to the promisee. It seems 
to be equally clear why that should be so. The promisor, being in 
default, has broken his promise, whatever it was. He has broken 
both or either alternative. That being so, the plaintiff has the 
right of election now. Assuming that there would be a greater 
amount of damages if the promise had been one alternative rather 
than the other, should the defendant determine which amount of 
damages the plaintiff shall recover? Surely not, as he was at 
fault as to both of the promises. He had his day of choice, and 
he has broken his engagement, by letting it go by. Having broken 
both or either of the alternative promises the plaintiff having the 
right of action, and the question being simply one of amount of 
damages, the plaintiff should be allowed to determine which theory 
he will pursue, the defendant being in default as to both, and the 
plaintiff should be allowed to recover the largest amount of dam- 
ages he could recover on the breach, because that is what he 
suffered. It is of no moment to say that he might have suffered 
the least amount of damages if the defendant had chosen the 
other alternative case, but did not. The plaintiff naturally has the 
right to that one of the alternative promises which will give him the 
largest amount of damages. The defendant, no longer having any 
option, there could be but one option, and that is with the 
promisee, the plaintiff. 

(3) How long, if he has the option in the first instance, will 
the defendant be allowed to exercise it: Shall he be allowed to 
change his mind any number of times up to the day of perform- 
ance, as in Layton v. Pearce (1004) ? What is meant by a man 
having an option is this: that he has a choice between two or more 
courses. In the case of a personal defence, he may waive it or 
not. He has that right. In the case of alternative promises, the 
defendant has a right to one of two things: to make a contract 
consisting of one of two or more promises, but when he has ex- 
ercised that right, in every case the defendant has used it up 
in his election. It does not mean five or six rights of election. 

Putting the law on election in a promise it would be this: 
"The defendant promises to pay £20 or deliver a lottery ticket on 
May 1, as he shall choose." But when he says, on April 20, "I 
choose to make this contract one to deliver a lottery ticket" there 
is his choice, and the other alternative is eliminated at that moment. 
Otherwise it would make the terms absurd. The proposition 
is the same in this case as in the defence which he may waive 
and not waive. If he says that he has waived a defence, he has 
waived it. He may not change his mind afterwards. 

That is the law with reference to these alternative promises. 
The contract becomes absolute at the moment he makes his elec- 
tion. In L. v. P. if the defendant had said on the day before per- 
formance of the contract "I choose to deliver a lottery ticket," 
the law would not have been violated. If, on the other hand, he 
said, "I am going to pay £20," then that would have been a con- 
tract, bringing it within the meaning of the statute, and the 
plaintiff would have recovered his penalty. 

In general: This question is most important in practice in 
cases of insurance, fire insurance policies more than life. Fire in- 
surance policies generally provide that at the election of the com- 
pany they may pay the value of the property destroyed, or repair, 
or rebuild. These cases make this subject important. If within 
the time stipulated the insurance comoany makes an election to 
rebuild (for instance) that choice becomes final: the contract be- 
comes one to build a house and is governed by the rules of such 
contracts. If the time passes without an election by the company, 
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then the insured has the right to elect, and likewise after the in- 
sured has elected, the contract becomes absolute to perform the 
alternative which he elects. It makes no difference how burden- 
some to the company or the insured, the alternative which is 
chosen makes the contract absolute. N. Y. cases: 33 N. Y. 429; 
36 N. Y. 522; 75 N. Y. 11. 

Then on the general question that the election may be given 
to the promisee as well as to the promisor, and that the rules 
apply precisely the same way in either case, see 57 N. Y. 580. 
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CHAPTER VI. 

CONDITIONAL AND UNCONDITIONAL CONTRACTS. 

SECTION I. PRECEDENT AND CONCURRENT CONDITIONS. 

(a) Express or Implied in Fact. 

CASE: A and B entered into a bilateral contract whereby A 
agrees to teach B to play the piano and B agrees to teach A 
French, and they each agree to start on the first of June. On the 
first of July A brings an action and says that B did not start to 
teach him French on the first of June, and B sets up in defense 
that A did not start to teach him to play the piano on June first. 
Is that a good defense? 

It is a curious thing that it was and is difficult at the out- 
set for one to think of such a thing as a conditional contract. But 
once that is clear and you get over that complication you are 
likely to think every contract is conditional. The above case is 
an extreme illustration of absolutely independent promises which 
could not possibly be performed at the same time, and therefore, 
could not be conditional on each other. Where it is obvious that 
neither party could complete his performance before the other, but 
where they necessarily must run along together, then there cannot 
be a condition in the contract. The above case is an illustra- 
tion of such a contract, and B was liable on his covenant, though 
A did not perform his. Another illustration of such a contract is 
the following CASE, where there was an expedition in which A 
agreed to furnish soldiers and B agreed to furnish ships, and they 
were to complete performance at the same time, but the perform- 
ances necessarily were to go along parallel lines, each working at 
the same time but neither performance being dependent upon the 
performance of the other; neither should be done before the other, 
and it was impossible for them to be done at the same time. There 
were no conditions in the contract therefore. There are a great many 
contracts where the promises are absolutely independent; probably 
just as many as there are those which are conditional upon each 
other. A breach of the contract by the plaintiff on his part is no 
defense to the defendant in an action for breach of his side, in any 
action, unless there is a condition. It is the breach of the promise 
which furnishes the cause of action and the breach of the condi- 
tion which furnishes the defense. If the defendant wished to make 
his obligation dependent upon the performance by the plaintiff he 
could have done so. If he did not do so, then when the defendant 
has broken his promise he lays himself open to an action for dam- 
ages and must pay. A breach by the plaintiff is no defence to 
the defendant unless the breach by the plaintiff was the breach 
of a condition as well as the breach of a promise. 

CASE: (1) A promises to pay B $5,000, December 1st; B 
promises to convey lot X to A January 1st following. Rights of 
the parties ? If A fails to pay December 1st can B sue and recover 
against A? In such case is B bound to perform? 

CASE: (2) B promises to convey to A lot X January 1st, if on 
December 1st. A pays B the $5,000 he agreed to pay. Rights of 
the parties? 

Is there any difference between an unaccepted offer and a con- 
ditional contract? 
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CASE: A offers goods to B, who says: (a) "I'll pay for them 
if I like." (No contract.) (b) "111 pay for them if I like them." 
(Conditional contract.) 

In the case of a conditional contract both parties are bound, 
and there is a contract because both parties have parted with their 
volition with reference to the subject matter of the contract. The 
liability of one or both of the parties rests upon a contingency, 
it is true, which may never happen; but that there is a contract 
notwithstanding that fact is shown by the fact that, even if the 
condition is unperformed, the very fact that it is not performed 
gives the other party an action for breach which could not be if 
there was no contract. 

If, therefore, A fails Dec. 1 to pay the $5,000, B has an action, 
even before the date for his performance arrives, against A to re- 
cover damages for the breach. The considerations are the mutual 
promises. 

Unless A pays on Dec. 1 as agreed, B's obligation never arises; 
he has a defense. Thus the same thing may constitute a condition, a 
defense to B's obligation , and be a weapon of attack; a condition pre- 
cedent in a bilateral contract will be both of those things; a defense 
to B and the ground of a suit against A. 

In Case 1, there is a condition precedent, implied in fact, where 
the performances can be said to be given in exchange for each other 
and one of the promises is to be performed, by the terms of the 
qontract, at a date prior to the date for the performance of the 
other. In Case 2, there is an express condition precedent. 

There are three classes of conditions: express, implied in fact, and 
implied in laiv; and there is the same distinction between these three, 
classes of conditions as exists between the three corresponding 
classes of contracts; contracts express, implied in fact and implied in 
law: in other words, the first two classes of conditions, just as the 
first two classes of contracts, are genuine, the last class being only a 
quasi-condition corresponding to a quasi-contract. It is a condition 
put into a contract by law, and is not a genuine condition based 
on the intention of the parties. See infra for further discussion. 

Ranay v. Alexander, Yelverton 76, 1605, p. 1020. The de- 
fendant agreed to deliver 15 tod of 17 tod of wool, "to be chosen 
by the plaintiff." The promise made by the defendant would be 
impossible for him to perform until the plaintiff had selected, be- 
cause it was that fifteen that the defendant had agreed to supply to 
the plaintiff, and not any fifteen; only those which the plaintiff 
might select. Therefore, there were no tods of wool which the de- 
fendant could deliver under the contract. Here in this case there 
is a necessity for the plaintiff to perform first. By his failure 
to do his act, he made performance on the part of the defendant 
impossible. The condition that plaintiff select is really implied in 
fact; but such conditions were not recognized at the time (1605), 
hence it is treated here as express. 

Impossibility: This case brings out another interesting point, 
as to what might happen if the defendant had sold one of the 
seventeen tod. If the defendant did that, of course, the plaintiff 
could no longer select fifteen out of seventeen. The act of the 
defendant would have made the performance of the condition by 
the plaintiff impossible. It is not true as a general principle of 
law, that where the performance of a condition becomes im- 
possible, the law excuses the performance of it; but it is always 
true that where the impossibility of performance arises from the 
act of the promisor, then the performance of the condition is ex-* 
cused. A man cannot be compelled, as a condition of suing upon 
the promise of another party to do an act which the other party 
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has made impossible. 69 N. Y. 286 and 435. * * * In all 
cases, acts of the other party (by creating impossibility or by 
waiver) will, and in some cases the act of a third party may, 
relieve performance, whether the condition be express or implied. 
When this and the act of God or of a public enemy will relieve 
performance is taken up later. 

CASE: A agrees to pay B $500 for a horse on May 1 on con- 
dition that its pedigree be delivered on April 1. Pedigree is not 
delivered until May 1, but horse is then delivered and accepted 
without protest. 

Waiver: A party who may rely on a condition may waive it if he 
chooses. This is different from saying that a party may waive 
an essential element of a contract. But a party may waive some- 
thing which is put into a contract for his protection, and a condi- 
tion is that. 

The question arises whether, if the plaintiff knew that the de- 
fendant had made the performance of the condition impossible by 
plaintiff, it would be necessary for the plaintiff to present himself 
and show a readiness and willingness to perform the condition, the 
selecting of the 15 bales in this case. The answer to which is, 
where the defendant has made the performance impossible, it is 
not necessary for the plaintiff to show a willingness to perform 
it, because the law never compels a man to do a nugatory or foolish 
thing. 47 N. Y. 475; 39 Mid. 194. 

Hunlocke v. Blacklowe, 2 Saunders 155, 1670, p. 1021. The de- 
fendant promised to pay the plaintiff £100 a year if the plaintiff 
would never engage in trade with the plaintiff's old customers 
which plaintiff had transferred to the defendant. The plaintiff did 
work for one of them and the defendant refused to pay. The 
court held for the plaintiff, holding that it cannot be said that 
the plaintiff's undertaking is a condition precedent to defendant's 
paying for it is a negative promise and therefore cannot be per- 
formed during his lifetime; it was not the intention of the parties 
that it be a condition precedent. Defendant should pay on his 
covenant and sue plaintiff on his, for the plaintiff's breach. 

The language was: Defendant "in consideration of the perform- 
ance" of plaintiff's covenants promised. Case is unsound; clearly 
an express condition precedent here. (But see Langdell Pamphet- 
Implied Conditions Rule 7.) Does argument of the court apply to 
any but conditions implied in law? 

CASE: A entered into negotiations with B for the sale of 
certain hops grown by A. B asked A if any sulphur had been used 
in growing the hops. A said "No." B said he would not buy the 
hops if any sulphur had been used. To induce B to purchase, A 
gave B a positive assurance that no sulphur had been used. B 
purchased the hops after seeing a sample. The hops were de- 
livered, and thereafter B discovered that sulphur had been used, 
and he repudiated the contract. The hops were like the sample. 
What are the rights of the parties ? 

In this case the stipulation of the vendor was both a warranty 
and a condition, the purchaser having stipulated in his part of 
the contract that he did not want hops grown with sulphur and the 
plaintiff having warranted that the hops were not grown with 
sulphur. Embodied in that promise, in that stipulation that the 
hops were not grown with sulphur, was both a warranty and a 
condition, two entirely different and distinct things; but the exact 
same form of words may have bound up in it both the warranty 
and condition. Now the only function which a condition performs is 
to make the liability of one of the parties under the contract con- 
tingent. The condition as such, is only a contingency upon which 
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the parties liability depends. No action lies for the breach of the 
condition. Breaking a contingency does not give a right of action. 
Breach of a condition only relieves the other party from perform- 
ing his obligation. But if the same stipulation which forms the 
condition is also a warranty; if it is in the form of a promise, an 
engagement on the part of the party to be charged by it, then 
the warranty, the promise, is the subject of an action for its breach. 
So in the case of the hops, the purchaser had two remedies: One 
remedy regarding the stipulation "that they had been grown with- 
out sulphur" as a condition, and the other regarding it as a war- 
ranty. Regarded as a condition the purchaser had the right or 
remedy of refusing to receive the hops at all, because the condi- 
tion having been broken, he was under no obligation to perform 
his promise, which was to take the hops. Regarded as a warranty, 
the purchaser would have the right to take the hops and sue upon 
the warranty. If the purchaser took the hops with the knowledge 
that they had been grown with sulphur, or with the means of soon 
finding it out, he would waive the condition of his obligation, be- 
cause he could not repudiate the contract and take the benefits of 
it too. But to make a waiver of the condition, of course, there must 
be knowledge. A man could not waive a right which he did not 
know he had, or which he had no means of knowing that he had. 
A condition is a weapon of defense; a warranty is a weapon of 
offense, the basis of an action; a condition the basis of a defense. 
See supra and infra also. 

Thorpe v. Thorpe, 12 M. 455, 1701, p. 1022. Defendant "in 
consideration" of plaintiff's release of equity agreed to pay £7 above 
what was due. Really an implied condition concurrent, though 
treated by the court as an express condition precedent. Implied 
conditions were not yet recognized. 

Callonell v. Briggs, 1 Salkeld 112, 1703, p. 1030. The de- 
fendant agreed to take from the plaintiff certain subscriptions 
for which he was to pay £950 on a certain day. 

This is the leading case for concurrent conditions. The court 
says that performance by each party was a condition precedent 
to the obligation of the other party, which was as near as the court 
could get at that time to a condition concurrent, because conditions con- 
current did not come into the law until ten years later. It means 
nothing to say that performance by each party is the condition 
precedent to the other's obligation, for there no obligation would 
arise at all; saying that, makes the conditions concurrent. A con- 
dition concurrent protects both parties, just as a condition precedent sacri- 
fices one of the parties. A condition concurrent, therefore, means that 
both parties must perform their promises at the same instant of 
time, and you never can have conditions concurrent in any promises 
which are not capable of being performed at the same instant of 
time. An example is the deliverance of a deed for the payment of 
money on the spot. 

In conditions concurrent, where one party informs the other 
that he does not intend to perform his part, it is not necessary for 
that other, the plaintiff, to allege and prove performance or even a 
tender. It will be enough to allege and prove a readiness and will- 
ingness on his part, because a tender would be a useless foolish act 
in the face of the declaration of the defendant that he was never 
going to perform. If, in the case before us, B did not attend at the 
place and time agreed upon, A would not have to go through the 
formality of a tender at a subsequent time in order to have a cause 
of action. 

Were there two separate unilateral contracts here, or one bi- 
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lateral contract? (See Langdell Sec. 24 and Pamphlet-Implied 
Conditions-8.)* 

CASE: A agrees to deliver to B 100 barrels of flour by June 
1, B to pay $500 June 1, but before the day arrives B notifies A 
that he does not intend to accept and pay for the flour. A's 
rights? Where performance of a condition precedent is prevented 
by defendant, the party entitled to performance of it, the per- 
formance of the condition is excused. Being excused, it is out of the 
case, and the plaintiff is entitled to recover for breach of the con- 
tract the same as if he had performed the condition; he is entitled 
to an action, and entitled to recover in the action. 

But the question remains, how much is he entitled to recover? 
If the condition precedent which he is to perform, the delivery of the 
flour in this case, consists in the consideration for the defendant's 
promise, of course, the plaintiff is not entitled to recover as much 
as if he had furnished that consideration (for here it would be 
unjust to allow the plaintiff to retain the flour and recover from 
defendant its price also); but in a case ivhere the condition precedent 
to be performed by the plaintiff consists in something other than the 
consideration for defendant's promise, something which is not a part of 
the consideration, if the performance is excused, the measure of the 
plaintiff's damages is the full value of a performance by defendant. 
He is entitled to performance in full by the defendant or its 
equivalent. 

Take the flour case (supra), where defendant B promises to pay A 
$500 June 1, provided A, plaintiff, had delivered the 100 barrels of 
flour before that day and plaintiff shows a tender and refusal by 
defendant. A ? s damages ? Certainly not the same amount of damages 
as though he had delivered the flour. He is entitled to recover his 
actual damage, which is the difference betiveen the contract price 
which the defendant had agreed to pay, and the market value of the 
flour. If the market value was above the contract price, A could 
not show that he had suffered any substantial damage. 

Lock v. Wright, 1 Strange 569, 1723, p. 1031. Defendant 
agreed to accept subscription "so soon as the receipts should be 
delivered" and "pay for" the same. Declaration doesn't aver de- 
livery or impossibility. Held: for defendant. Tender of a receipt 
is a condition precedent. N. B. Really concurrent conditions. The 
word "pro" given an artificial significance. No implied conditions 
were yet known. (See Langdell Sec. 22 and Pamphlet-Implied 
Conditions — General Rule.) 

The words "provided," "if," "upon," are the usual words em- 
ployed to express a condition. "In consideration of," "For," "Pro.," 
are weaker words for this purpose — which are the kind of words 
from which the courts found express conditions in the early cases 
in this section. 

Before 1744, Thomas v. Cadwallader, there was no such thing 
as an implied condition. The courts had never implied any condi- 
tions. One reason why the courts would not imply a condition was 
that the only kind of condition in use, established in practice was the 
condition precedent. A condition precedent always sacrifices one of 
the parties to the other, so that if the courts were going to imply 
a condition precedent they would do so at the expense of one of 
the parties. Concurrent conditions were not known, so the courts 
were loath to imply a condition. But where they found in the 
proper case that it was the intention of the parties, or if not the in- 
tention of the parties, that it would have been if their attention 



♦Whenever a "Pamphlet" reference is given it refers to Lang* 
dell's Rules on Conditions. 
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had been called to it, that something should be done by one of the 
parties before the obligation of the other should arise, they hunted 
until they found an express condition from the words used; in other 
words, they made an express condition; they took almost any word 
that would do for the purpose. These cases are all cases where the 
defendant should not have been called upon to perform until the 
plaintiff had performed, but the court made them all express 
conditions for the reason that implied conditions were not known, 
and they wanted to give effect to what they considered the in- 
tention of the parties. 

If in these cases there had been a covenant on the part of the 
plaintiff to perform his part of the contract, if the defendant had 
had that security, so that on failure of the plaintiff to perform 
there would have been an action on the covenant, then you would 
not have found any express conditions in these cases. In these 
cases it is only because the defendant would be helpless unless 
the plaintiff's performance were made a condition precedent, that 
the courts tried so hard to find express conditions, and made them 
out of practically no expression between the parties. 

These early cases are chiefly valuable therefore as a matter 
of history. If they do not agree with later cases, it is not material. 
Lord Mansfield was the first to introduce implied conditions, which 
was not until after the case of Thomas v. Cadwallader. 

Where you have a contract contained in two instruments, as 
found in the law of sales, you have no condition between the 
promises unless the condition is expressed. Though the fact that the 
parties have put the promises in two separate instruments indicates 
that they intended to make two separate and distinct contracts, the 
legal effect of that would be to make one contract; but this far their 
intention will be of effect, that if they intended to make two 
separate contracts, they certainly intended there should be no condition 
between them; they intended that they should be independent of each 
other. There never can be the implication of a condition here, be- 
cause the intention of the parties controverts any supposition that 
they should be mutually dependent. (Langdell Pamphlet-Implied 
Cond.-8.) 

In mutual promises, where the promises are dependent, one 
upon the other, expressly; where there is an express condition, and 
you are in doubt whether to make it a condition precedent or con- 
current, it will always be a condition concurrent rather than pre- 
cedent, if in the absence of an expression of the condition, the law 
would have made it by implication concurrent. Furthermore, the 
law always will make conditions concurrent by implication if it can 
do so. 

Where there are mutual promises, each dependent upon the 
other, clearly by the expressions of the parties, and the question 
arises what kind of a condition, precedent or concurrent — take out 
of the case the expression which makes the condition, and then if, 
in the absence of that, you can say that the parties clearly intended 
by the nature of the promises to make a condition, or if in the 
absence of such intention as shown by the promises, the promises 
ought as a matter of justice to be made mutually dependent, then 
the express condition which you have will be concurrent; other- 
wise it will be precedent. The policy of the law is to make a condi- 
tion concurrent if nossiHe, because that protects both parties; 
whereas a condition precedent sacrifices one party. 

Can there be such a thing as a concurrent condition in a un- 
ilateral contract? 

CASE: A says to B, "I will pay you $500 if you will deliver 
100 barrels of flour." Concurrent conditions are the most fre- 
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quently found conditions in contracts, but here the difficulty is 
that you cannot have a conditional promise until you have a 
promise, a complete contract. But take this case, viz.: 

CASE: A says to B, "I will pay you $500 if you will ship 
me 100 barrels of flour, and I agree to make payment when you 
deliver to me a bill of lading." Although it is very unusual to 
have a unilateral contract with concurrent conditions, it is not 
impossible as seen by this latter case. Something other than the 
consideration # f or the promise (other than the delivery of the flour 
in this case) may be a concurrent condition in a unilateral conr 
tract. 

In Lock v. Wright you have a condition concurrent in a un- 
ilateral contract, but that was a case of a covenant, which needed 
no consideration, and hence the delivery of the stock was the con- 
dition concurrent with the condition to accept and pay for it. 

Thomas v. Cadwallader, Willes 496, 1744, p. 1033. Plaintiff 
was lessor and defendant lessee. Suit is brought on one of the 
covenants in the lease whereby the defendant lessee promised to 
keep the premises in repair and the plaintiff promised to supply 
the timber. Plaintiff alleged a breach by the defendant and the 
defendant replied that plaintiff had not supplied the timber. The 
court held for the defendant. That the supplying of the timber was 
a condition precedent and should have been averred as having been 
performed in order to sustain the plaintiff's action. 

Langdell says Thomas v. Cadwallader was a partly bilateral 
contract, and that there can be no conditions concurrent in such a 
contract. (Langdell Pamphlet-Implied Cond.-13.) His theory 
seems to be that there can be no conditions concurrent in a partly 
bilateral contract for the reason that ordinarily, although there is 
an express condition, the court will not construe that condition to 
be concurrent unless in the absence of any express condition the 
court would imply such a condition, and the court will not imply 
conditions concurrent in a partly bilateral contract for the reason 
that obviously in such a contract the promises are not equal to each 
other. For instance, if A promises to pay B $500 in exchange for an 
act and a promise, and the act is done by B, obviously, Langdell 
says, the promise which remains is not the equivalent of Als 
promise, because A gave his promise for B's promise and act, and 
that therefore the court will not imply mutual dependency be- 
tween them, therefore no conditions concurrent. 

The kind of a case which Langdell calls a partly bilateral 
contract is where there are several stipulations on both sides, sev- 
eral acts on both sides, leaving promises above the acts. What 
is the difficulty with there being mutual dependency between any 
two of these promises ? Any two may be equivalent in the inten- 
tion of the parties. In Thomas v. Cadwallader, the promise to re- 
pair was equivalent to the promise to find timber, so that in such a 
case you cannot say that because there is no equality between all 
the promises on one side and all the promises (or promises and 
acts) on the other side, there can be no concurrent conditions, be- 
cause the intention of the parties may be very clear, that between 
any two of those promises there may be mutual dependency, in- 
tending that one promise should be full payment for the other 
promise. At any rate, the courts always, where they can, find 
the intention of the parties to make two of their promises or 
covenants the equal of each other, i. e. construe them as mutually 
dependent. 

Kane v. Hood, 13 Pickering 281, 1832, p. 1037. Defendant 
bought land of the plaintiff, payment to be in three installments; 
the deed to be executed "at the completion of the last payment." 
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Two were paid, and suit is brought for the third. No tender of 
deed was averred. Held: for defendant. Payment of the last in- 
stallment and tender of the deed were intended to be dependent 
and conditional (concurrent). See Langdell Pamphlet-Implied 
Cond.-6. 

Giles v. Giles, 9 Q. B. 164, p. 1039. Defendant agreed to pay 
£200 "upon the plaintiff's quitting the premises, paying the rent, 
and releasing defendant from claims under a will, the instruments 
to be prepared by defendant's attorneys." Plaintiff alleges readi- 
ness and willingness, and that defendant's attorneys have prepared 
no release. Defendant traverses readiness and willingness and 
plaintiff demurs, contending that preparation of release by de- 
fendant was necessary before plaintiff need prove readiness, etc. 
Held: performance by plaintiff and defendant were concurrent con- 
ditions. Plaintiff's averments were sufficient, but traversable, since 
necessary to be made. Plaintiff's averment that no release was 
prepared makes his readiness, etc., to execute it immaterial. 

What allegations are necessary when suing on a promise with 
concurrent conditions ? Plaintiff must always allege Performance, 
Tender, or Excuse for Non-tender, such excuse being act of de- 
fendant. The court here seemed to think that though the plaintiff's 
three acts were to be concurrent, an averment of readiness and 
willingness as to two would be sufficient where the third was im- 
possible. On principle, it is necessary to aver tender of one and 
two, and readiness and willingness to perform the third. As to 
the third then, the case is unsound. Furthermore, surrender of 
possession and payment of rent seem independent and only the 
delivery of the release and the payment of money concurrent. 

Giles v. Giles can only be supported on one supposition, and 
that is that it was assumed from the pleading that the plaintiff 
went to the promisee on the date in question and that a tender 
was made. The language does not convey it, but the Court said 
it did. Or the premises were to be surrendered at the place of 
the tenancy, and the defendant never went near the place. 

CASE: A agrees to give B a book at a certain specified place 
and time. B does not go near the place. A says that that ex- 
cused his performance, and makes a complaint alleging the con- 
tract and showing that he was always ready to perform. No case 
will hold that case good on demurrer, because it is perfectly con- 
sistent with the allegations in that complaint, that A never went 
near the place. A's tender or performance is excused, but he 
must show the facts excused the tender or performance which 
he does not by such allegations. He must show that he was 
ready and willing to perform at that place. 

Dunham & Dimon v. Pettee & Mann, 8 N. Y. 508, 1853, 
p. 1044. The plaintiff sold iron to the defendant, the terms 
being a certain part down and the balance in sixty days. The 
plaintiff avers a readiness and offer to deliver, which the defend- 
ant denies, and alleges a refusal to deliver. It was held the 
conditions were concurrent and the plaintiff must show perform- 
ance, or tender, or default of the other party and his readiness 
and willingness to perform, before he can recover. The question 
of whether there had been an offer of delivery should have been 
submitted to the jury. A new trial was ordered. 

You will never find a better case of conditions concurrent or 
a sounder decision as to conditions concurrent than this Dunham 
case. The question was raised squarely by the erroneous charge 
of the judge. The right of the plaintiff to recover under condi- 
tions concurrent is entirely independent of what the defendant 
does or does not do. The question is what the plaintiff does not 



Digitized by VjOOQlC 



172 Operation of Contracts 

do, and as to what it is necessary for the plaintiff to do, and 
therefore, what is necessary to allege in order to make a good 
cause of action in a case of a concurrent conditional contract. 
On this latter question, this case contains an admirable state- 
ment of the law in the first paragraph of the decision, viz: 
Ruggles, C. J. "Under the contract of sale, the de- 
livery of the iron and the payment of the money were 
things to be done at one and the same time. The plain- 
tiffs were not bound to deliver the iron unless the defend- 
ants at the same time paid the money; and the defendants 
were not bound to pay the price unless the plaintiffs at 
the same time delivered the thing sold, or were ready 
to deliver it. The obligations to deliver on the one part 
and to pay on the other, were mutual and dependent. If 
the buyer in a case of this sort fails to pay or offer to 
pay within the time specified for mutual performance, 
the seller is discharged from liability to answer in dam- 
ages for not delivering the thing sold. But it does not 
follow that the seller, in such a case, is entitled from 
the mere default of the buyer to recover the purchase 
money. To entitle the seller to recover the price, he 
must show not only that the purchaser failed to pay, but 
that he himself was ready and offered to deliver the goodsJ' 
—Citing 12 Johns. 209; Porter v. Rose, 20 Johns. 130. 
If the seller fails to deliver, or offers to deliver, the buyer 
is discharged. Of course, it cannot be anything else in the case 
of conditions concurrent. Either party must allege that he per- 
formed the condition or did all that he could do, and that 
full performance was prevented by the other party. It is 
a long way of saying that the plaintiff, in conditions concurrent, 
must allege and prove performance, or a tender of performance. 
Of course, it would not be sufficient for the plaintiff to allege 
readiness and willingness, simply because he might be far from 
the place where the contract should be performed. He might be 
at the place and be ready and willing, but if he did not go any 
further than that, he would be a long way from performing his 
condition. 1 

In concurrent conditions, A need not perform until B per- 
forms. So, therefore, if B is to take advantage of A's obligation, 
he must show that the condition was performed, i. e., that his 
own condition was performed. Now, there is one way in which 
he could show performance on his part, and that is that he tried 
to perform, and B would not let him. That is tender of perform- 
ance, and that involves this proposition: that there is only one 
possible way for excusing performance of a condition of a prom- 
ise, and that is the conduct of the party who has a right to insist 
upon the condition. 

In Dunham v. Pettee, the condition being to deliver within 
sixty days, could the plaintiff have tendered on the sixty-first 
day? Where there is a condition, express or implied in fact, it 
must be performed; it matters not how material or Immaterial 
it may be practically; so if the plaintiff had made a tender on 
the sixty-first day, he would have been non-suited. 

Cadwell v. Blake, 6 Gray 402, 1856, p. 1049. Here there 
was an agreement by which the plaintiff was to assign to the 
defendant a certain patent right and to sell to the defendant ma- 
chinery for the manufacturing of paper under the patent, for 
which the defendant was to pay the purchase price in paper man- 
ufactured by such machinery under said patent The plaintiff 
agreed to instruct the defendant in the use of such patent ma- 
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chinery. The court held, considering that the payment was 
to be made to the plaintiff in paper manufactured by said ma- 
chinery and that such paper could not be* manufactured without 
instructions and the exclusive patent right, the plaintiff, before 
he can recover must allege and prove that he instructed defend- 
ant and procured for defendant the exclusive patent right or that 
he offered to do these things, and that defendant refused to accept 
his tender. 

Cadwell v. Blake is a clear case of a condition precedent im- 
plied in fact; performance by defendant was impossible until 
plaintiff had performed. (Langdell Sec. £1) 

Loud v. Pomona Land Co., 153 U. S. 564, p. 1062. Here 
there was an agreement by the defendant to convey certain land 
"after" payment in full was made. Payment was to be made in 
instalments and all but the last instalment was paid. The plain- 
tiff alleged readiness and willingness to convey and a refusal 
by the defendant to pay. Held that payment of all the instal- 
ments of the purchase money was an express condition precedent 
to a conveyance. 

There is no difficulty with Loud v. Pomona. The language 
was that the plaintiff was to perform after the payment by de- 
fendant: Therefore, the thing which the defendant was to do 
was a condition precedent to what the plaintiff was to do (make 
a conveyance), and in an action brought by the plaintiff, the 
fact that the plaintiff did not convey was no defense because the 
defendant had not performed the condition precedent. 

CASE: (1) A promised to pay B $500 if Maud S. won the 
Brooklyn handicap in 1890; B promised to pay A the same amount 
if she did not. Must a condition always refer to the future? In 
Behn v. Burness the statement that the ship is "now in the port 
of Amsterdam" was held to be a condition. Must it be objective 
uncertainty or is subjective (merely mental) uncertainty suffi- 
cient? See Columbia Law Review, 1, March, '07. 

CASE: (2) A and B enter into a contract for the sale and 
purchase of a cargo of corn; A owns the corn and says to B, "I 
will sell that cargo of corn 'now on my ship at sea,' for $500"; B 
says he will buy it; unknown to either party the vessel had gotten 
into a warm current and the corn had swelled and fermented and 
had become mere mush. Was there a contract? Infra. 

CASE: (3) A owns certain blooded stock; B goes to him and 
says, "If you have an animal which is good to cut for beef (saying 
he does not want a blooded animal, but onlv something to kill for 
beef) at a price proper for an animal to be used for such a pur- 
pose I will buy it"; A says, "I have such a cow and you may have 
it for $90"; the cow is accepted, but left with A. It is after- 
wards discovered that she was with calf at the time of the sale. 
Rights of the parties? (66 Mich. 568, holds that B can't compel 
A to deliver; no sale. Unsound.) Infra. 

CASE: (4) A, plaintiff, found a ring with a stone in it, and 
took it to a jeweler and asked its worth; jeweler, B, says he does 
not know its value, does not know what it is for sure, but thinks 
it is a topaz or a piece of pretty glass, and offers plaintiff $1 
for it; plaintiff returned the next day and sold it for that amount. 
It was an uncut diamond worth $1,000. Plaintiff's rights ? None. 
64 Wise. 265, held it was a mere mistake as to quality. Infra. 

CASE: (5) A offers B a horse, saying, "I will sell you this 
horse for $200 and I will warrant him sound." B takes the horse 
and it is not sound. What are his rights? 

CASE: A and B enter into a bilateral contract in which A 
agrees to build B a house and agrees to begin the construction 
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on the 1st day of June. B agrees to pay $5,000. B goes to Europe 
and A actually starts work on the 2d and B comes back a week 
later and finding this out, says, "You may stop work on that 
contract. I don't intend to go on with it." What are the rights 
of the parties? Infra. 

CASE: Suppose B had promised to pay A $5,000 provided 
A began on the 1st and he began on the 2d, and A offered to 
show that 24 hours of time made not the slightest difference to 
B. Should the testimony be admitted? Are the cases identical? 

Behn v. Burness, 3 B. & S. 751, 1863, p. 1057. Defendant in a 
charter party with the" plaintiff agreed to take the ship of the 
plaintiff which the plaintiff state was "now in the port of Amster- 
dam." The ship not being there the defendant refused to perform. 
The phrase "now in the port of Amsterdam" was held to be a con- 
dition precedent to defendant's liability to perform, and also a war- 
ranty for breach of which the defendant may sue the plaintiff. 

Glaholm v. Hays, 2 M. & G. 257, 1841, p. 1071. De- 
fendant agreed to supply a cargo for plaintiff's ship, which was 
to sail on or before February 4th. It didn't so sail and defendant 
refused to load. Held: A condition precedent authorizing repu- 
diation by defendant. 

How distinguish the cases? Determine also the distinction 
between a warranty and a condition. See page 1056, top. 

If the plaintiff promises to do a certain thing and the de- 
fendant promises to do a certain thing, the plaintiff can get 
damages irrespective whether the plaintiff himself has also broken 
the contract, unless the promises are dependent upon each other, 
in some way, and when you say that thev are dependent, then 
you have a conditional Contract. UNLESS THE TWO PROMISES 
OF A BILATERAL CONTRACT ARE DEPENDENT UPON 
EACH OTHER IN SOME WAY THE PLAINTIFF CAN RE- 
COVER AGAINST THE DEFENDANT NOTWITHSTANDING 
THE FACT THAT THE PLAINTIFF HAS BROKEN HIS CON- 
TRACT; and the defendant has a similar right of action against 
the plaintiff for his breach, and can set it off in the same action. 
It is only where the plaintiff's performance or some other fact 
is a condition precedent to the defendant's performance that the 
plaintiff will not be allowed to recover. The fact of the plain- 
tiff's breach of his part of the contract, of his promise, is thus 
never the thing which prevents his recovery against the defend- 
ant. It is the fact that in his breaking his promise, he has thereby 
broken a condition of the defendant's performance. 

In Behn v. Burness the plaintiff promised the defendant that 
the plaintiff's vessel was "now in the port of Amsterdam," and 
it was not. The plaintiff also broke his premise, but that would 
not have prevented him from recovering. But when you look into 
the contract you find that the defendant had such a purpose in 
making the contract, that when he extracted the promise from 
the plaintiff, he meant to make all the contract or performance 
depend upon that. It was vital to get that promise and have it 
performed. The performance by the plaintiff was a condition 
precedent, and defendant's promise depended upon it. So, the 
plaintiff, in breaking that promise, broke the condition of the 
defendant's performance, and that is the thing which prevented 
the recovery. 

It is not true, of course, and it cannot be supported on any 
reason, that a condition can consist only of something which is 
promised by the other party and under his control. There are 
just as many conditions over which the plaintiff has no control 
as where he has control: e. g. promise conditioned on fair weather, 
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etc. The fact that the plaintiff's vessel was then or not then at 
the time of the charter party in the port of Amsterdam, is a per- 
fectly good condition. He thought she was there, but as a matter 
of fact, she was not. 

In Glaholm v. Hays, you have a condition which was not 
bound up in the promise at all. The plaintiff did not promise the 
vessel should sail on the 4th of February. But the defendant's 
performance was distinctly conditioned upon the sailing on the 
4th. So, that, in the breach of the condition, there was no breach 
of contract whatever by the plaintiff. THE PRINCIPLE IS, 
THAT THE BREACH OF A CONDITION OR FAILURE OF 
HAPPENING OF A CONDITION MAY OR MAY NOT BE 
LINKED WITH A BREACH OF THE PROMISE BY THE 
PLAINTIFF AND A BREACH OF HIS PROMISE BY THE 
PLAINTIFF MAY OR MAY NOT BE A BREACH 'OF A CON- 
DITION ATTACHED TO DEFENDANT'S PROMISE TO PER- 
FORM. 

That leads to the distinction between a Warranty and a Con- 
dition. A Warranty is a promise by which something is sold, just 
like any other promise. There is nothing peculiar about that. It 
is a promise, and in a great many cases it is like the promise you 
have in Behn v. Burness, that the vessel was "in the port of Am- 
sterdam" on a certain day. The respect in which it differs from 
an ordinary promise is that it is a promise that something is or 
is not true, having happened in the past, or happening at the 
present moment; whereas, an ordinary promise refers to some- 
thing in the future. A warranty requires a consideration, and 
may be broken in certain ways. 

Every other promise than a warranty relates to the future, 
and consequently we have come to consider and think of a prom- 
ise as an undertaking to do something, applying to the future 
only. From that point of view, however, there is no difficulty 
with a promise that does not relate to the future. An undertaking 
may be made on the condition that a horse is sound. That is a 
promise relating to tjie present; or a promise may be made that 
certain hops were grown without sulphur. That is a promise 
relating to the past. So there is no difficulty with a Warranty 
on that score. The difficulty with a warranty is, that it is a 
promise that may be broken the very instant it is made. That is 
really the anomalous characteristic of a warranty. 

The kind of promise constituting a warranty slipped into the 
law by inadvertance: it has all the features of an ordinary prom- 
ise; an undertaking based upon a consideration; and overlooking 
the fact that it is an undertaking which may be broken when it 
is made, the Court says, "there is no reason why it should not 
have all the features of a promise." It is hard to conceive of 
an undertaking which may be broken as soon as it is made. Prob- 
ably no better kind of promise is established in the law, however, 
than this warranty. There is no question about warranties any 
more. 

They are sometimes classed as "affirmative" (present or past 
fact) and "promissory" (future). 

There are two kinds of warranties in insurance policies and 
in charter parties. One is the warranty as to the existence of a 
present or past fact known as "affirmative warranty"; the other 
is a warranty as to the performance of a promise known as a 
"promissory warranty." (Vance on Insurance, Sec. 105.) While 
a promissory warranty is recognized as a promise, its primary 
importance is due to the fact that it is not simply a promise, but 
that, if it is not performed, the other party to the contract need 
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not perform. Affirmative warranties are also conditions. "War- 
ranties are in the nature of (express) conditions precedent in that 
upon a strict compliance with them in every particular depend 
all rights of the insured in the policy. They differ from such 
conditions, however, in that when the insured seeks to recover 
on the policy he need not set forth the warranties and recite his 
compliance with each; but by the weight of authority it is held 
that in order to defeat a recovery on the ground of a breach of 
warranty, it is incumbent upon the defendant to allege breaches 
and to prove them as alleged." (Vance on Insurance, Sec. 104.) 

In insurance policies and charter parties, therefore, unlike other 
contracts, a representation or promise, which from its importance 
receives the name warranty, is also a condition, probably always 
in the nature of a condition precedent (See Vance Sec. 105), but 
differing frfcm an ordinary condition precedent in that the de- 
fendant must allege and has the burden of proving its falsity or 
breach. (See also May on Insurance 4th ed. Sec. 156), (Harri- 
man on Cont. 2d ed. Sec. 311.) 

The term "warranty" is much misused. (See six different 
uses in Anson [2d American ed., 378 n.]) 

The term "warranty" should never be used with a meaning 
of a condition, and it is seldom so used, except in insurance con- 
tracts. The terms are used interchangeably in this latter kind of 
contracts, even now. But a condition and a warranty are entirely 
different things; a warranty is properly a promise that a certain 
thing is so, or was so. It is in this sense that it is construed and 
distinguished from a condition. 

The distinction is, (1) That a warranty is always a promise, 
and a condition is not necessarily a promise. at all. There are 
just as many conditions which are not promises* as there are those 
which are promises. (2) A condition is always a defensive ele- 
ment in a contract. A warranty is always a weapon of offense 
in a contract. It is something upon which you may sue and get 
damages. 

The Hops Case is a typical case where you have both a 
warranty and a condition. The two are contained in the same 
stipulation. A's promise that the hops were not grown in sulphur 
is a warranty, and warrants that the hops were not so grown. 
The fact that A said "Unless you promise me that they were not 
grown in sulphur" shows also that it was also conditional upon 
that fact. Therefore, the performance of A's undertaking is the 
condition of B's promise. That is the way to get protection, and 
it is the best protection a man can have. You give him a war- 
ranty, and a condition, and he has all the protection that he can 
possibly get. He may sue on the warranty. If they were grown 
in sulphur B does not have to perform, if he does not want to. 
Thus in this case, he has both a weapon of defense and offense. 
If he chooses to perform the contract, and waives the condition, 
then he may sue upon the warranty. In the Hops case, B, the 
vendee, could waive the condition of A's promise. He could say, 
"111 take your hops, although they were grown in sulphur. I'll 
waive that condition, but I am going to sue you for damages." 

But (3) ALTHOUGH A WARRANTY AND A CONDITION 
MAY BE CONTAINED IN THE SAME STIPULATION, THEY 
ARE TWO SEPARATE AND DISTINCT THINGS. While B could 
waive that condition, it does not necessarily carry with it a waiver 
of A's promise. Normally the warranty survives acceptance. In 
Behn v. Burness, the plaintiff agreed that the vessel was at the 
time of the charter party "in the port of Amsterdam," the de- 
fendant made that fact a condition precedent to his obligation. 
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So that the defendant in the case had both a defensive and an 
offensive weapon together, in the same stipulation. The defend- 
ant there could have sued the plaintiff when it turned out that 
the vessel was not "in the port of Amsterdam." If he had said 
"I'll take her nevertheless," that would have waived the condi- 
tion, but when he was sued for the charter money, he could have 
offset his damages from the breach of the promise that the vessel 
was then "in the port of Amsterdam." You have those things 
happening every day. There is no more important question in 
the law of sales of personal property than this question of dis- 
tinction between warranty and condition, and also in the stipu- 
lations of contracts to sell. It is familiar in the law of sales 
that if A has agreed to sell B merchandise like sample and B re- 
ceives the merchandise, and has an opportunity to inspect it, 
whether he inspects it or not, the title passes to him, although 
the goods are not like the sample, and all he has left is his right 
of action for damages for the defect. Now, all those complicated 
cases and questions as to whether a man must take goods unlike 
those he bought, or having taken them whether he has any re- 
dress; whether after he has had them for a time, he can return 
them, when they are wrong in some respect; all these questions 
depend upon this question of warranty and condition. He has 
lost his chance to insist upon the condition if he has had oppor- 
tunity to inspect them. He had a right to assert it, and if he 
does not assert it, then he waives it. But he has not waived the 
right under the warranty, for this will remain as long as the 
Statute of Limitations has not barred it. 

If he takes them, he is not giving up all his rights. If he 
has a warranty and a condition, and wants to keep the goods, he 
may do so, and get damages for the breach. If he has only a 
condition, he must reject the goods, then or never. 

In Glaholm v. Hays there was a condition, but no warranty. 
The plaintiff never promised that the vessel would sail on the 
4th. So the defendant had one right, and only one right, namely, 
to refuse to have the vessel go on the voyage. If the defendant 
had allowed the vessel to go on the voyage, he would have waived 
the right, and, having no warranty, he would not be allowed to 
recover damages. But he insisted upon the condition, and refused 
to allow the vessel to go on his voyage. The importance of ob- 
taining both a conditional and a warranty right is, therefore, 
obvious. 

Holmes says there was no contract in Behn v. Burness be- 
cause the subject matter was not identified, that they contracted 
for a vessel then "in the port of Amsterdam," and there was 
none. If this is true, it makes this case the same as the corn 
case (supra). In the corn case the Court said there was no con- 
tract, because one of the essential elements of a contract is the 
subject matter and it did not exist here. Reported in 5 H. of L. 
673. The principle is unquestionable: that if by a mutual mis- 
take the subject matter contemplated is not in existence, there 
is no contract; there is no meeting of the minds; cannot be be- 
cause of that vital mistake. That same principle was involved 
in the cow and the stone cases (supra). 

The question is, whether the parties were so mistaken about 
the subject matter that their minds did not meet on it. They were 
dealing with reference to a sterile cow and this was not one. 
The Court said there was no contract because the minds did not 
meet. 66 Michigan 568. 

In the Stone case, reported in 64 Wis. 265, the Court said there 
was a contract; that there was a mistake, but it was about qual- 

L 
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ity; the man sold the stone and the jeweler bought it; there was 
no question about the thing, the stone that was bought and sold; 
it was in plain sight; only a mistake about quality. The Court 
said that mistake did not prevent the title passing. Defendant 
was allowed to keep the stone in an action of replevin. This seems 
to be the better ruling. 

In Behn v. Burness, is there a mistake as to the subject mat- 
ter going to the identity of it? If so, there can be no contract. 
Were they thinking about a certain vessel, or only about a vessel 
then "in the port of Amsterdam ?" Did the description, "in the 
port of Amsterdam," go to the quality or to the identity of the 
vessel? The Court said it went to the quality. It is not reason- 
able to say it went to the identity, for no one would employ such 
a phrase as "now in the port of Amsterdam" in describing a cer- 
tain vessel. See Holmes Common Law, p. 329. Langdell says there 
was no contract. But the U. S. court (113 U. S. 40) agrees with 
the English court, holding that it goes only to a circumstance, 
not to the identity; that it is a good contract subject to a condi- 
tion precedent; and the defendant in the U. S. case was allowed 
to recover in a cross action on the warranty, although the plain- 
tiff failed because of the condition; just what the Court inti- 
mated could be done in Behn v. Burness. The trouble with the 
Holmes view is that both parties do not contract in reliance upon 
the vessel's being in the port, etc. 

A says, "I'll let you have that vessel"; "I'll take it for that 
length of time, etc., on the condition that she is at a certain port." 
There is only one condition. A does not want to insist on the 
condition; in fact, he would rather not have it at all. But he 
agrees; both parties do not contract with reference to that state 
of affairs, but B makes a condition to his obligation. 

The kind of a contract which Justice Holmes had in mind 
was this: A and B contract with reference to a certain piece of 
land, and B says, "I would like to buy that piece of land, but I 
don't want it, if it i§ more than fifty acres, because I won't pay 
for any more than that." A says, "Very well, 111 sell you that 
land for such a lump sum, provided there are fifty acres or less 
in it." B says, "I'll pay that amount, if there are fifty acres or 
less in it." In this case, A does not care to sell unless there are 
fifty acres, and B does not care to buy it unless there are fifty 
acres. So both sides are conditional. In this case you have a 
genuine case of promises, which the parties intend shall not be 
promises at all, unless a certain state of affairs is found to exist. 
But that is not the case we have had under discussion. 

Gambling Contracts: It has been said that they are 
no contracts at all. It is a nice question whether they are. A 
says to B, "I'll give you $100 if Maud S won the race this morn- 
ing." B says, "I'll give you $100 if she didn't." That is really 
a gambling contract, but in an expanded form. Now, of course, 
the fact whether the horse won or not was determined later. 

One theory is that the parties were intending to make an 
engagement with reference to a certain state of facts which did 
not exist. Then one of those promises, at least, is not binding, 
and if one is not binding of course, there can be no contract. 
The other view is that there is a conditional contract. Each 
promise is conditional, and the condition consists in the contin- 
gency, which shall be found, upon investigation. That the un- 
certainty exists in the minds of the parties, and that is the con- 
tingency upon which the promise is made. 

If you say that any uncertainty objective or subjective, upon 
which the promise depends may be said to be a condition, then 
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there is no difficulty in calling that a conditional contract. The 
only difficulty with calling those conditional contracts, is that 
most conditions refer to a contingency happening in the future. 
There is no reason in the law why a condition must be a future 
contingency. Why should it be necessary? A ground for saying 
that it need not be is the fact that you have warranties in the 
law, which refer always to a past or present fact or state of 
affairs. If you have that class of promises, at least, with ref- 
erence to warranties, you should be able to have promises based 
upon contingencies having happened in the past, or happening or 
not happening in the present. 

What would be the declaration in Behn v. Burness, if the 
action had been brought on the warranty? The declaration would 
be, that for a consideration, the owner of the vessel promised that 
at a certain day his vessel was "in the port of Amsterdam"; 
breach, and damages. Here we meet the same peculiarity; every 
other promise is an engagement to do something in the future; 
a warranty is a promise, but anomalous in that it does not refer 
to the future, — it always refers to the past or the present. 

DISTINCTION BETWEEN a contract of WARRANTY and 
a contract of INDEMNITY: When Behn warranted that his ves- 
sel was then "in the port of Amsterdam," he did not make a con- 
tract to indemnify the charterer from what he might suffer by 
reason of the fact that his vessel should not be there. The dif- 
ference is, that in a contract of indemnity you never can recover 
unless you can show damages; this is what indemnity means, a 
repayment of what one has suffered. In a contract of warranty, 
you can recover nominal damages, recover for the breach, although 
you have suffered nothing. 

You will scarcely ever find a contract of warranty by itself. 
Instead of calling it a contract of warranty, a contract in itself; 
it is much more logical and much better to call it a collateral term 
of a contract, and as such it loses much of its anomalous char- 
acter. It is a stipulation in a contract, incidental to it. 

Raymond v. Minton, L. R. 1 Exch. 244, 1866, p. 1077. 
Here was a covenant by the defendant to teach the plaintiff's 
son-in-law the art of ornamental painting. The defendant pleads 
that the son-in-law would not be taught and it was held, that 
it was evident that the willingness of the son-in-law to be taught 
was a condition precedent to the defendant's obligation and if 
he refused to be taught the defendant cannot be called upon to 
teach him or pay damages. 

In considering the soundness of this decision, consider the 
following case, viz: 

CASE: B promises A to purchase 1,000 feet of pine lumber 
from J. S. J. S. refuses to sell B any lumber, and when A sues 
B, B says, "I tried my best, A, but J. S. refuses to sell me any." 
Would that be a good defense? 

It is ONLY THE COVENANTEE'S or promisee's CONDUCT 
which WILL EXCUSE PERFORMANCE. The conduct of a third 
party will never excuse performance. So the conduct of the ap- 
prentice in Raymond v. M. would not excuse performance. The 
case cannot be supported, therefore, on the ground that the ap- 
prentice, the son-in-law, made performance impossible; but on 
the ground that the plaintiff was to furnish a pupil willing to be 
taught. 

When a man makes a contract he, of course, assumes that he 
will be able to perform, as does the other party, and if, after 
that, he finds he cannot, it does not excuse and should not excuse 
him from performance. There are cases where the impossibility 
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to perform will excuse, but they are the exception. One class is 
where it is brought about by the other party to the contract, 
the plaintiff, which is a principle of waiver or still better estoppel 
and this arises upon a clearly implied in fact condition that the 
plaintiff instead of putting objects in the way will facilitate the 
performance by the other party; presumably it would therefore 
be implied that he purposely will not prevent performance. 

The other class of cases, where impossibility on the part of 
the promisor will excuse him, where you may again readily imply 
a condition in fact, is illustrated by the case of the painting of a 
house where, for instance, B agrees to paint a certain definite 
house. If the house is destroyed it does not make any difference 
that B is ready and willing to paint the said house. But you have 
a clear case where there is an implied in fact condition. B agreed 
to paint a certain house and the continued existence of the house 
is a clear implied in fact condition. Continued existence of the 
subject matter upon which services are to be performed is implied 
as a condition in every contract. 

In a case where A, for instance, agrees to build a house upon 
B's lot, and after he has erected two stories it sinks into quick- 
sand, he would be liable in damages because you could not imply 
a condition in a case of this sort. A here takes the burden; there 
is no subject matter to remain in existence (unless there be a con- 
dition implied that B furnish a solid foundation, a place where 
the house can be built). Suppose the house had sunk out of 
sight and A began again and had gotten a little further along 
than before and it sank again ? It would be difficult to say what 
kind of a condition, if any, should be implied in such a contract. 

An impossibility will not excuse a man in any instance unless 
there is an implied condition in the contract. In Raymond v. Min- 
ton there was an impossibility arising through the act of a third 
party, which is no excuse for its non-performance. 

Raymond v. Minton is one of those cases which Langdell calls 
a partly bilateral contract, which he says cannot possibly be a 
conditional contract by implication because partly bilateral. 
(Pamphlet — 13.) There is no authority in the law for this doc- 
trine of Mr. LangdelPs. In every case of this kind we have had, 
there was a condition. In this case, there was no equivalency 
between the two performances or stipulations; defendant did not 
intend to buy the apprentice's willingness; his payment was the 
£29; it does not follow that the parties may nevertheless not have 
intended that the one should be conditional upon the other. The 
defendant covenanted to teach the apprentice for £29; the will- 
ingness to be taught was no part of the consideration moving to' 
the defendant, much less equivalent to the defendant's promise. 

Substitute the following for Langdell's theory, for the doc- 
trine of the implication of a condition: What is the intention of 
the parties, in any contract? May not their intention be just 
as well to make a stipulation which is not a part of the consid- 
eration a condition precedent to the defendant's performance, as 
to make a stipulation which is the consideration a condition? The 
thing to look at is not the equivalency between the stipulations 
to be performed, but whether the parties intended the stipulation 
on the part of the plaintiff to be in exchange for the defendant's 
stipulation in whole or in part. Do not look at the promises or 
the covenants, but at the performances contemplated by the par- 
ties. In this case, the defendant was to do one thing, the plain- 
tiff two things: the defendant was to teach, the plaintiff was 
to pay £29 and furnish the pupil. The defendant's performance 
was to be exchanged for the plaintiff's two performances; by 
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the terms of the contract the premium was to be paid down, and 
the pupil to be furnished afterwards. These two things being 
given in exchange for defendant's performance, it is clear that 
the defendant's performance was conditional upon both of them 
equally, and equally clear that it was not their intention to make 
simply those things which might be in their estimation the full 
equivalent of each other's promises, the conditions of those prom- 
ises. What difference does it make whether a promise consists 
of half a dozen things to be done or of one thing? If the one 
thing is to be done on the one side and the half a dozen on the 
other it is clear that the parties intended that the performance of 
the one thing should be the equivalent of the performances of 
all the other things; and if so, it is directly deducible that each 
one or any one of those things might be a condition precedent to 
the performance of the one thing on the other side. It matters 
not whether they be acts to be done at the time or promises to 
be performed in the future. At any rate, there is no warrant tin 
the law for Mr. Langdell's doctrine of equivalency, equivalency 
as between two specific performances. The cases of Raymond 
v. Minton and Thomas v. Cadwallader are cases of implied con- 
ditions in fact, where there is no equivalency between the stipu- 
lations; as clear cases as can be found. 

Roberts v. Brett, 11 H. of L. 337, 1865, p. 1078. Here 
was a covenant by the plaintiff with the defendant by which the 
plaintiff agreed to equip a certain ship for laying cables and to 
give defendant a bond for full performance by him, and whereby 
the defendant agreed to pay the plaintiff £5,000 and likewise 
agreed to give a bond to the plaintiff insuring his performance. 
Breach by defendant is alleged. Defendant pleads that the plain- 
tiff did not within the time agreed give him a bond insuring his 
performance. The Court held that until either party gave his 
bond the other was not bound to perform any part of his con- 
tract; the bond was a condition precedent and as plaintiff had 
not alleged performance of this condition precedent he could not 
recover against the defendant. 

It seems obvious that the stipulation by each party to give 
a bond on his part, must have been intended by the parties to 
have been a condition. It was for the purpose of obviating the 
necessity of relying upon an action of breach of promise that 
each party exacted from the other a promise to give a bond and 
that purpose would be defeated unless these bonds were held to 
be conditions precedent to the contemplated obligations ever aris- 
ing. The bare promise to give a bond could not be of any value; 
if the promise in the contract were broken a promise of that sort 
could not be specifically performed. The promise to give a bond 
was of no value unless it was to be performed before either party 
was to do anything under the contract. These two promises to 
give bonds could not be conditions concurrent because these two 
stipulations related only to the other promises in the contract; 
they related not at all to each other. The purpose of the bond 
was to secure performance of the rest of the contract and the 
promises to give them have no bearing on each other whatever. 

On page 1086 in Roberts v. Brett the Court says, "I have no 
difficulty in saying that in such a case the party who may avail 
himself of the non-performance of a condition precedent, but who 
allows the other side to go on and perform the subsequent stipu- 
lations, has waived his right to insist upon the unperformed con- 
dition precedent as an answer to the action." This is not univer- 
sally true; it is true in every case except where the defendant must 
have received benefit before the condition precedent could be performed. 
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CASE: A agrees to build a house for B, to begin it January 
1st; the house to be completed before payment by B. A begins 
building five days after the time set in the agreement. He com- 
pletes half the house and voluntarily stops work. Has B waived 
the breach of the condition to begin on the 1st and to complete 
the building before being entitled to pay? 

The proposition as given in Roberts v. Brett is broad enough 
to cover such a case, and if it did, the result would be that B 
would have waived the condition and A would be allowed to 
recover notwithstanding non-performance of that condition. This 
is not so. This is the one large class of exceptions. It is not 
true that receipt of a benefit under a contract is always a waiver 
of the breach of the condition precedent: It is only a waiver of per- 
formance of a condition precedent where the defendant cannot receive such 
benefit without having obviously consented to the breach of the condition. 
Where he must receive benefit before the performance of the condition, he 
may keep such benefit and the other party cannot recover. (26 N. Y. 
173.) 

Another statement of the same proposition: The general 
proposition is, that if the time for the performance of the con- 
dition precedent has passed, and the plaintiff who was under 
obligation to perform the condition precedent, goes on beyond 
that time and performs without protest, there will be a waiver 
of the condition precedent. The question is, how far will that 
go? How far will the plaintiff have to go in his performance 
in order to make a waiver? The limitation is that where by 
the nature of the contract the plaintiff must have performed 
something, must have given some benefit under the contract 
to the defendant before it can be determined whether the con- 
dition has been performed or is going to be performed, and there- 
fore before it can be determined whether the defendant has made 
a waiver of the performance of the condition, where those are 
the facts and the defendant under those circumstances has re- 
ceived benefit, it may nevertheless not be a waiver of the con- 
dition, because there are contracts in the performance of which 
plaintiff must confer benefit upon defendant before the time for 
performance of the condition has fully arrived. A building contract 
is one of that class. An entire contract. The condition precedent 
is that the whole building shall be completed. Therefore a case 
where the plaintiff must put value on defendant's land before 
the condition can be performed. 

Where a charter-party provides that the vessel "shall sail 
with all convenient speed," it will not make a condition precedent 
unless it goes to the essence of the contract. The stipulation 
that the vessel shall sail "on or before a certain day" is held to 
be a condition precedent. It is hard to find any distinction be- 
tween that and the former stipulation, on principle. Where a 
jury determines the date contemplated by "with all convenient 
speed," it is the same as if that date had been expressed in the 
contract; and a breach of the stipulation would be as much a 
breach of the condition precedent in the one as in the other. 

Rae v. Hackett, 12 M. & W. 723, 1844, p. 1069. Defend- 
ant agreed to furnish a ship which should sail to "a safe and 
convenient port near Cape Town." Plaintiff was to load her 
there and "therewith proceed to Cork or Falmouth." Declaration 
did not aver that plaintiff had given notice of such "safe and 
convenient port." Held: For defendant. Notice was (implied 
in fact) condition precedent. See 47 N. Y. 475; 11 M. & W. 480. 

Armitage v. Insole, 14 B. 728, 1850, p. 1086. Defend- 
ant agreed to supply coals for plaintiff f. o. b. ship at Cordiff. 



Digitized by VjOOQlC 



Conditional and Unconditional 183 

Plaintiff didn't name ship, but sues. Held: For defendant. A 
condition precedent implied in fact was that the plaintiff should 
name the ship. 

The second case must be considered in the same class as the 
first and the cases on pp. 1049 and 1033. In all of these cases 
you have a promise which cannot possibly be performed until 
something has been done by the plaintiff. It is physically im- . 
possible of performance. That being so, it is obvious that the 
defendant's performance is or should be conditional upon the 
doing of that thing, by the plaintiff. Then the question is left, 
whether the parties intended that the defendant's obligation should 
be conditional or not. If the parties intended the defendant's 
obligation should be conditional upon the plaintiff's performance, 
then you have a genuine condition, arising from the intention of 
the parties as expressed or implied. If there were no such inten- 
tion to have a condition expressed, or inferrable from the con- 
tract, you would nevertheless have a condition, because it would 
be unfair to compel the defendant to perform or pay damages 
for the non-performance of a promise to do something which the 
plaintiff has made physically impossible of performance. 

As regards the manner in which they arise, there are several 
kinds of conditions. The question in these cases under discussion 
is whether you have a genuine condition. There are Three 
Classes of Conditions: (1) Expressed; (2) Implied in 
fact; (3) Implied in law. Conditions follow exactly the classifi- 
cation of contracts. Where you find in the contract an expres- 
sion of a condition, of course your case is very clear. If the 
parties did not use some conditional expression, then you will have 
to determine whether, nevertheless, the parties have intended 
from the language and nature of the contract, or the surround- 
ing circumstances, that the performance of either promise shall 
be conditional. If you find that the parties did so intend, then 
you have a condition implied in fact. 

If you do not find either of these two classes, you may never- 
theless find that, although there is no genuine condition in the 
case, it would be unjust to compel the defendant to perform until 
the plaintiff had done something. If you find that state of affairs 
you have the situation in which the law implies a condition. Conditions 
implied in law are of an equitable character; they are based upon 
equitable principles. The question which is asked, is, "Is it equit- 
able to compel the defendant to perform his promise before the 
plaintiff has done something?" And that question is to be asked, 
of course, with reference to the purpose of the parties in making 
the contract. How can that purpose be subserved? Can it be 
subserved if the defendant is obliged to perform before the plain- 
tiff has performed? 

A condition implied in law is one which was not intended by 
the parties; one which the Court arbitrarily inserts in the con- 
tract to save the purpose of the contract. It is just as arbitrarily 
a condition as a contract implied in law is arbitrarily held to be 
a contract. The thing called a contract implied in law is none at 
all in reality and does not in any sense rest upon intention; it is 
called a contract irrespective of the intention of the parties al- 
though there was no intention to make one, e. g. when A steals 
B's watch they imply a contract in law under which A is held to 
promise to pay for the watch when, of course, it wasn't in fact 
his intention. And so with a condition implied in law; it exists 
irrespective of any intention of the parties; it is inserted by the 
Court because it is necessary to save the purpose of the contract, 
and because the parties did not put one in themselves. 
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In these cases you have cases where the defendant could not 
perform before the plaintiff had done something. It is probable, 
and it can be deduced from the language of the contracts that 
the parties to those contracts intended a condition. Otherwise they 
would be very foolish contracts. We must assume that it was the 
intention of the parties that the defendant should not be obliged to 
ship the coal until the plaintiff had named the ship in the Armi- 
tage Case; or, in Rae v. Hackett, that the defendant should not be 
obliged to send a vessel to a port which should be convenient to 
the plaintiff until the plaintiff should determine what his con- 
venience was in the matter. So in those cases it is pretty clear 
that you really have conditions implied in fact. But even if you 
had no conditions implied in fact, you would have the strongest 
possible cases of conditions implied in law. Nothing would be 
more inequitable in a case where parties have agreed to accom- 
plish a certain purpose to which the defendant must contribute 
by performance on his part, but which performance he cannot 
possibly contribute until the plaintiff has done something than 
to allow the plaintiff to collect damages for defendant's not having 
performed. He could not possibly have performed because the 
plaintiff had not previously done what he had agreed to do. De- 
fendant's failure to perform should then be excused. 

CASE: 1 — A and B contract for the sale and purchase of 
certain land, wooded land; a conveyance to be made January 1, 
purchase price to be paid then. Before January 1st A, the vendor, 
cuts down half the timber, or he cuts down six trees, or he cuts 
down one tree. If before January 1st B notifies A that he will not 
accept a deed because the trees had been cut, could A obtain 
specific performance? 

CASE: 2 — Under an agreement for the sale and purchase of 
land; deed to be given January 1; deed is tendered January 2. 
What are the rights of the parties? 

As to the materiality of the condition in its breach in connec- 
tion with the timber land case: where you have a condition, ex- 
pressed or implied in fact, the question of materiality is never 
in the case. So that, if in any case you can say there was a con- 
dition from the intention of the parties as shown, although not 
expressed, it makes no difference whether A cuts down one or 
one hundred trees, you have a condition implied in fact which must 
be strictly performed. THE QUESTION OF MATERIALITY IS 
RELEVANT ONLY WHEN YOU ARE GOING TO IMPLY A 
CONDITION IN LAW. 

To determine whether you have a condition implied in law, 
the usual inquiry is, whether the breach goes to the essence of the 
contract. If it does, non-performance by the other party is ex- 
cused and in some cases repudiation of the whole contract is al- 
lowed. But in the case of the deed, tender one day late, B would 
not be compelled to take the deed, and in an action at law he 
would be protected by a condition precedent implied in law, ir- 
respective of the question whether the breach went to the essence 
of the contract or not. How is this distinguished from the ordinary 
case where the breach does go to the essence? 

Doctrine of breach in limine, (at the outset before anything has 
been done): Where the parties are in status quo, or in a condition 
where they can be put in status quo, the breach, to protect the 
other party, will be construed into a condition precedent implied in 
law. That there is in fact a condition implied in law in such a 
case is shown from the history of conditions. Until Lord Mans- 
field's time there were nothing but express conditions; Mansfield 
introduced the doctrine of implied conditions. In such a case as 



Digitized by VjOOQlC 



Conditional and Unconditional 185 

the deed case, there was no condition at law before Mansfield's 
time; and before that time wherever now we have a condition im- 
plied in fact, (a condition from the intention of the parties, al- 
though that intention is not expressed in conditional words) the 
courts practically always made out an express condition in some 
way or other. Thus if there were no condition in such cases before 
Mansfield's time, and there is such a condition now, it must be a 
condition implied in law. 

There are two theories about conditions implied in law as to 
their nature: Judge Willes (See Thos. v. Cad. p. 1033) introduced 
one theory — that it was in the nature of an equitable defense; that 
the court would imply a condition in law where to refuse to do so 
would be inequitable because of a failure by the plaintiff to per- 
form his side. Mansfield, on the other hand, looked at a condi- 
tion implied in law as a real condition. He would imply the con- 
dition for the protection of the defendant, but not necessarily on 
equitable grounds, grounds which a court of equity would recognize. 

The difference between these two theories is shown in such 
a case as given; it would not be inequitable to compel B to take 
the deed on January 2, assuming that the breach did not go to 
the essence of the contract; so that under Judge Willes's theory 
B would have no defense and would be compelled to take the con- 
veyance. But under Mansfield's theory, you apply the rules ir- 
respective of the materiality of the stipulation or the equity. 

In a building case, where A begins to build five days late, 
if before A starts to build B notifies him that he will not receive 
performance because of the breach, A could not recover if he went 
ahead. But if A had been allowed to perform in part before B 
stopped him, there you would have a case where the parties were 
no longer in status quo; a breach in limine, but here no court would 
allow B to stop A; only where the parties are in status quo will a 
breach in limine be a defense, unless this breach went to the 
essence. See infra for further discussion. 

Mansfield's theory about conditions implied in law is the pre- 
vailing one. He introduced one class of cases because the breach 
went to the essence of the contract. The case of the tender of the 
deed on January 2 marks the other extreme where the doctrine, 
of breach in limine was applied. The first case was where the 
breach went to the essence of the contract and the condition was 
implied for that reason; but Mansfield said that it is just as fair 
to protect the defendant against a contract which the other party 
has broken (such as the deed case), provided no harm is done, 
and neither party has done anything under the contract, as it is 
to refuse plaintiff recovery for performance or part performance 
when he has broken one or more of the stipulations on his side, 
which go to the essence of the contract. It is really fairer, because 
in many cases of conditions precedent implied in law where plain- 
tiff is refused recovery, he is greatly damaged because of the fact 
that he has partly performed. 

Courts will today support breaches in limine on one theory 
or another. They sometimes do not call them by that name; some- 
times they simply say it is a condition. In those cases, therefore, 
where the parties are in status quo and the defendant has said 
at the outset that he will not take plaintiff's performance, the 
courts will protect the defendant. In the case of the tender of the 
deed one day late, A could have specific performance in equity; B 
would have to take the deed, but would have an action for dam- 
ages for breach, which he could deduct from^the purchase price. 

Vyse v. Wakefield (1088) defendant agreed to do nothing 
to prejudice or avoid insurance on defendant's life obtained by plain- 
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tiff. Such insurance (afterwards obtained) contained condition 
that defendant should not leave Europe. Defendant went to 
Canada. Plaintiff sues, not averring that defendant had notice 
of the condition. Held: for defendant. Condition precedent to his 
liability was knowledge of the conditions of the insurance contract. 

Makin v. Watkinson, 6 Exch. 25, 1870, p. 1095. The defendant, 
lessor of premises, agreed to keep exterior and interior of a house 
in repair. Plaintiff alleges a breach of the covenant and de- 
fendant pleaded no notice from the plaintiff. It was Held, that 
though the notice was not expressly required, it was reasonable 
to infer it, or else defendant could not lawfully enter to see if 
repairs were needed. Notice was a condition precedent to li- 
ability to repair. 

The principle in these cases is, that where the party whose 
obligation depends upon a certain fact or act (1) has knowledge 
that it has happened, or, <2) has adequate means of knowledge, 
his liability is complete; but where (3) the fact or act is peculiarly 
within the knowledge of the other party, so that the defendant has 
no adequate available means of knowledge, there he must have 
knowledge before his obligation arises. 

Now that being the principle, it seems in Vyse v. Wakefield to 
have been misapplied. The defendant knew, or should have known, 
if he had exercised his intelligence that his life had been in- 
sured after his visitation to the insurance company in view of 
the promise he made to the plaintiff. It would only be reasonable 
for the defendant to assume that the plaintiff had in pursuance 
of that covenant and in pursuance of the examination, insured his 
life, and at that company. There is no difficulty whatever with 
that, and he had adequate means of ascertaining the terms of the 
insurance contract by simply getting the form from that particu- 
lar company. It would have been reasonable for the defendant to 
assume that his life was insured where he was examined and that 
the ordinary policy of that company had been issued upon his life. 
In the same way he would not be bound to know, nor to assume, 
that he was under any special or extraordinary covenant or limita- 
tion of that policy. Notice would then have to be given him, 

Hayden v. Bradley, 6 Gray 425, (Mass.) 1856, p. 1093. Here 
was an agreement in a lease by defendant to keep premises in 
good repair, and by plaintiff to allow the defendant to enter and 
view the premises and make improvements if needed. Action 
by plaintiff for breach in not repairing. Defendant alleged a want 
of notice that premises needed repairs. Held, defendant had made 
it possible to see when he would be called upon to perform, to re- 
pair, and was not entitled to notice. 

Makin v. Watkinson and Hayden v. Bradley cannot be dis- 
tinguished by the fact that the defendant in one case had the right 
to go upon the premises, and in the other did not. While in one 
case the defendant would not, strictly speaking, have the right to 
go upon the premises, it would be unheard of for the lessee to re- 
fuse the lessor permission to go on the premises; this is an un- 
reasonable inference; the lessor in one case equally as in the 
other, is in the position of having means of knowledge. They can 
be distinguished on the erround that in Hayden v. Bradley an ex- 
press stipulation was that the lessor should enter and view the 
premises, and should therefore make improvements. 

The reason of the rule that when the defendant's liability 
depends upon a fact of peculiar knowledge to the plaintiff only, he 
must give notice tojthe defendant, at least before he brings suit, is, 
that the notice is a condition precedent. In a good many of the 
cases the condition precedent arises because the parties intended 
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.that the notice should be given. In a good many other cases, and 
particularly where the right to sue and enforce the obligation, as 
. distinguished from the right itself, depends upon the giving of 
notice, you will not be able to deduce from the contract an inten- 
tion to have notice as a condition precedent. Thus you have a 
condition precedent on the theory that it would not be just to 
. bring a man into a suit on a state of facts creating his liability, 
when he knew nothing about the facts. His obligation, as a pure 
matter of law, may have arisen, but it is only just that he may 
be given a chance to discharge it before you make him a de- 
fendant in a suit. Then you have a condition implied in law. In 
Makin v. Watkinson, you have a condition implied in fact. It was 
perfectly apparent to both parties when the contract was made, 
that the defendant would not know when the plaintiff's house 
needed repairs, unless notified. Therefore, both parties intended 
that no liability should arise before notice was made. Then you 
had a condition implied in fact. 

In Makin v. Watkinson the court makes the statement in the 
next to the last paragraph of the decision, that "when the engage- 
ment is conditional upon the doing of an act by a third person, 
notice must be taken from that person." This is not universally 
true. 

Wehrli v. Rehwoldt, 107 111. 60, 1883, p. 1097. The plaintiff 
below, agreed to superintend the construction of buildings for the 
defendant, the plaintiff to begin at a certain date set by a con- 
tractor known to both parties. Plaintiff alleged that the defendant 
employed another superintendent without notice to him that his 
services were to start. Held for the defendant. The defendant need 
not aver notice to the plaintiff unless specifically required by the 
contract. Here the information was equally accessible to both 
parties. Defendant need only show a readiness to have allowed 
plaintiff to proceed with the work, and as this was not disproved 
by the plaintiff judgment must go against him. 

Here is a case where the knowledge of the fact whether the 
liability was to arise, was peculiarly within the knowledge of a 
third person, and of course, the plaintiff's means of knowledge 
were equally good with the defendant's. The plaintiff could have 
secured it directly. He knew that the contract had been let; fur- 
thermore, it appears in the case that the plaintiff never offered 
himself at any time, and never made any inquiries of the defendant, 
either upon the first of January, or at any other time. He had 
not taken any means of ascertaining when the work should begin, 
and the Court held, properly, that defendant should be allowed to 
employ someone else. 

Birks v. Trippet, 1 Saunders 32, 1666, p. 1101. Special as- 
sumpsit. A dispute was referred to an arbitrator under a 
mutual agreement that upon the breach of the award by said 
arbitrator, he making such breach, should pay the other £40 on 
request. Plaintiff did not aver a request upon the breach com- 
mitted. The court held the request must be alleged and proved as 
a condition precedent. 

Wallis v. Scott, 1 Strange, 88, 1717, p. 1103. General as- 
sumpsit. The agreement was that in consideration plaintiff would 
make a set of sails worth £45, the defendant on request would 
pay so much for same. Plaintiff alleges making of sails, and fre- 
quent requests. Held, the sails were sufficiently described, and no 
special request necessary as the money became due upon the com- 
pletion of the sails. Judgment for plaintiff. 

These two cases are both sound in their decisions; the one 
holding that the declaration is bad because it did not allege a re- 
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quest, and the other holding that the declaration was good, al- 
though it did not allege it. The point upon which the cases are 
reconciled is really a point of pleading in the character of gen- 
eral assumpsit. In Wallis v. Scott you have a form of action in 
indebitatus assumpsit; on the defendant's request the plaintiff 
made and delivered certain sails; that the reasonable value was 
£45; that being so indebted, the defendant promised to pay im- 
mediately or upon request. These words, "upon request," there- 
fore mean "immediately." They do not qualify the absoluteness 
of the promise. The words are mere surplusage, except as they 
show that the debt was due at once. You do not have to prove 
something which is not necessary to the cause of action. In this 
case no request was necessary, because the money immediately 
became due on the making of the sails. 

Of course that case must be clearly distinguished from the 
case where the terms of the express promise were to pay "on re- 
quest," because there you have a conditional promise; not an 
obligation due immediately, as in general assumpsit, but a special 
contract to pay on a condition, i. e. a request. Birks v. Trippet is 
such a case; a specific promise to pay "upon request," or demand, 
and that is a condition which must be performed. 

(N. B. Note Twysden's remark to Saunders in Birks v. Trip- 
pet, end of opinion, and that the "Court was full" in Wallis V. 
Scott.) 

Defendant's Satisfaction as a Condition of His Liability. 

(1) Brown v. Foster, 113 Mass. 136, 1873, p. 1105. De- 
fendant agreed to pay for clothes to be made by plaintiff if satis- 
factory to him. Held: Evidence not admissible to show that de- 
fendant should have been satisfied. 

(2) Duplex Boiler Co. v. Garden, 101 N. Y. 387, p. 1105. In 
the same case the court held a mere allegation that defendant 
was not satisfied was not enough. He must prove to the court that 
his dissatisfaction was upon reasonable grounds; that as a rea- 
sonable man he had a right to be dissatisfied. 

There are no sound cases which hold that the performance of a 
condition precedent will be excused by anything but the defendant's 
action or waiver of it. And yet you have such cases as Boiler 
Co. v. Garden, and Darl v. Noble, 116 N. Y. 230. In the case of 
Darl v. Noble, it was held that where the defendant agreed to pay 
if work was done to his satisfaction, the clause "to his satisfac- 
tion" was to be read in conjunction with the provision in the con- 
tract that the services should be performed in a workmanlike 
manner, and the court said, that the two things being read together 
meant this: that the defendant shall be satisfied, provided tRe work 
is done in a workmanlike manner. Of course, that meant that the 
court gave the parties very little credit for sense, for if that is 
what the two phrases meant, the phrase "to his satisfaction" was 
the purest surplusage, and it would all be covered by the proposi- 
tion that the work was to be done in a workmanlike manner. 

When you reach such a case as Duplex Boiler Co. v. Garden, 
all you can say is that the court found that the parties had made 
what perhaps turned out to be a very hard contract for the plain- 
tiff, and therefore it over-rode the plain, expressed condition. 
That seems to be the most you can say in a case like this, 
where a party says he will pay $700 "as soon as he is satisfied." 
It does not mean as soon as, according to- the jury, a reasonable 
man ought to be satisfied. And it does not make any difference 
whether the question is one for a suit of clothes, or a set of boil- 
ers, and when the Court refers, on top of p. 1110, to Brown v. 
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Foster, and says that the rule might be different in the case of a 
suit of clothes, the court is distorting Brown v. Foster into some- 
thing which it is not. The ground of that decision was that when a 
man said he would pay money if the thing satisfied him, that 
was what he said and meant. That was the decision of that case. 
The Court in Brown v. Foster rejected evidence that it was the 
custom of tailors to make suits in this way, and that it was the 
habit of customers to be satisfied in such cases. 

There is no hardship in these cases, unless it is a hardship 
to hold a man to his contract. Otherwise there is none. Plaintiff 
made that kind of a contract; it might have been a foolish con- 
tract, but that is different from saying that the defendant 
promised to do something which he never promised to do. 

BUT THIS IS THE LAW IN NEW YORK: THAT WHEN A 
MAN PROMISES TO PAY WHEN HE IS SATISFIED, HE DOES 
NOT MEAN THAT, BUT HE MEANS THAT HE WILL PAY 
WHEN HE OUGHT TO BE SATISFIED, AS A REASONABLE 
MAN.^ 

CASE: "111 pay if I like to pay." No contract. 

CASE: "111 pay if I like the clothes." Good contract. 

As to the question whether, if you followed the Massachusetts 
doctrine in Brown v. Foster, you are allowing people to make con- 
tracts without the surrender of volition, it is a fact that it does 
not involve that proposition at all. Defendant promises to pay 
upon a condition which is ascertainable; it is not a matter which 
is left to his will. It is a question of fact* which he, of course, 
might try to conceal, but he has lost his volition. Satisfaction is 
not a question of volition; you might be satisfied against your 
will, so that in such a case there is a surrender of volition if 
defendant promises to pay upon his satisfaction. It might be 
difficult to prove that he was really satisfied when he says he was 
dissatisfied, but that is a chance you take in any contract in which 
a man may commit perjury if he is so disposed. If a man is willing 
to make that kind of a contract the courts should be willing to hold 
him to it. 

CASE: If in Brown v. Foster (contract for suit of clothes), 
plaintiff had offered to show that defendant lied when he said he 
was not satisfied, and that he could prove he was satisfied, the 
Court would permit him to do so. It would be perfectly competent 
for the plaintiff in such a .case to prove that the defendant lied 
when he said he was not satisfied; whether or not he was satis- 
fied is a fact capable of proof. The principles of contracts are not 
made up of considerations of how difficult or how easy proof of 
any given fact may be. And it is always a vicious thing for 'a 
Court to seek to remodel a contract for the parties. The only 
safe thing is for the court to enforce the contract the parties have 
made. Cases in accord: Brown v. Foster, 108 Pa. St. 291, but see 
dictum* in 155 Pa. St. 394; 149 Mass. 284. 

Production of a Certificate as a Condition of Defendant's Liability. 

CASE: In a bilateral contract the defendant promises to pro- 
cure from J. S. 1,000 feet of lumber, which J. S. has, and deliver 
it to A, who agrees to pay a certain sum of money for it. After 
the contract is made A goes to J. S.. and buys up all the lumber 
himself. Then he sues the defendant for not delivering it. Could 
he recover? 

(1) Milner v. Field, 5 Exch. 829, 1850, p. 1110. Assumpsit. 
Defendant agreed to pay plaintiff for work on a house, provided 
the plaintiff should deliver a certificate by defendant's surveyor 
that the work had been well performed. Plaintiff sues, and 
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offers evidence that the certificate was withheld by collusion 
with the defendant, which is rejected. Held: for the defendant, 
condition precedent was furnishing of certificate. Plaintiff's only 
remedy is a "cross action" ( — action on the case). (Accord, 9 Bing- 
ham 672.) (Pamphlet Express Cond. 6.) 

(2) Batterbury v. Vyse, 2 H. & C. 42, 1863, p. 1111. Action 
on Case. Same facts. Held: for plaintiff. (But the court says 
that "treated as an action of contract the plaintiff cannot re- 
cover." "However unreasonable and oppressive a condition may be, a 
court of law is bound to give effect to the terms agreed upon be- 
tween the parties.") 

These cases are not inconsistent. The action in (1) was a 
plain action of assumpsit on the contract, whereas (2) was an 
action on the case, as it is called, for a wrong consisting in the 
collusion by the defendant with the architect, by which the plaintiff 
lost his contract rights. It was not an action on a contract, as 
in England he cannot sue on the contract and recover. (See the 
bottom of p. 1112.) 

The point in these cases is that the only thing which will ex- 
cuse the non-performance of a condition by the plaintiff is the 
waiver of it by the defendant, and that it is a waiver of the non- 
performance of the condition, surely, if the defendant prevents 
the performance, knowingly and willfully. Then, of course, he 
waives it. He could not take the two positions; that he insists 
upon it, and on the otfier hand, goes and prevents its performance. 

As a matter of contract law, there should be recovery in both 
of those cases, and on the contract. It is a very well settled prin- 
ciple in the law of conditions that if the defendant makes the per- 
formance of the condition impossible, the performance is excused. 
Now, collusion means that the defendant has procured the with- 
holding of the certificate, so that the evidence in (1) should have 
been admitted, and would be so admitted today. But it would be 
because the defendant made the performance impossible, and not 
because the architect did anything wrongful. The architect might 
be as arbitrary or collusive as he pleased. Plaintiff having made a 
contract in which his rights had been based upon his production 
of a certificate, he must produce it, unless the defendant makes the 
production impossible. Plaintiff might have some right of action 
against the architect if the architect wrongfully withheld the 
certificate but that is a different thing from saying that because 
of the architect's wrong, plaintiff would have an action against 
the defendant on the contract. 

(3) Clark v. Watson, 18 C. B. N. S. 278, 1865, p. 1114. 
Defendant agreed to pay plaintiff for work when plaintiff pro- 
duced a certificate from a surveyor named. Plaintiff alleged per- 
formance, but that the surveyor wrongfully withheld the certifi- 
cate. Held: for defendant. No fraud or collusion is alleged, 
hence performance of the condition precedent must be shown. 

(4) Nolan v. Whitney, 88 N. Y. 648, 1882, p. 1116. 
Defendant agreed to pay plaintiff for certain work when the 
plaintiff produced a certificate from a named architect. Plaintiff 
alleged substantial performance, but that the architect arbitrarily 
refused to give a certificate. Held: for plaintiff. An unreason- 
able refusal dispenses with the necessity to produce the certify 
cate. 

One would have expected the New York Court to reach the 
decision which it did in Nolan v. Whitney, after the decision in 
the Duplex Boiler Company case. The construction which the 
court puts upon the contract in Nolan v. Whitney does absolute- 
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violance to the language of the parties. They said nothing likp 
the court construed the contract to be. The defendant said that 
he would pay upon the condition of the production of the archi- 
tect's certificate. He did not say he would pay upon the produc- 
tion of the certificate, but if there were fraud and it was with- 
held on that account he would pay nevertheless. This is a case 
where the court simply overrode a clear expressed condition in 
the contract. That expresses, however, the New York view on 
this kind of a condition. It is entirely contrary to many other 
cases, fortunately for the principles of contract, like Brown v. 
Foster, ante, and Clarke v. Watson, which expressed what seems 
to be the sound view on the question, and another strong case of 
the same sort is found in 9 Q. B. D. 276. 

In fact the whole line of English and Massachusetts decisions 
are inconsistent with Nolan v. Whitney. The same principle would 
apply whether it is the production of the architect's certificate 
or the performance of work to the satisfaction of the defendant. 
You cannot support Nolan v. Whitney. What the architect might 
de in fraud, etc., has nothing to do with the parties. On prin- 
ciple the plaintiff must show that the defendant made the pro- 
duction impossible, if he cannot show performance. As a matter 
of principle, there is no question but that Clark v. Watson is the 
sound decision. In neither of these cases was there any allegation 
of collusion. It was simply that the architect wrongfully or un- 
reasonably withheld the certificate. That does not excuse the 
performance of the defendant. 

Chism v. Schipper, 51 N. J. L. 1, 1888, p. 1118. Here the 
plaintiff agreed to do certain work, payment for which was con- 
ditioned upon a final decision of an architect who the plaintiff 
alleges fraudulently decided against him, after the performance of 
the contract. It was held the terms of the contract should not 
be construed literally so as to put it in the power of the architect 
to defraud either party; that it was unreasonable to suppose that 
the parties so intended; on the other hand, it was reasonable to 
suppose they meant they would abide by the architect's decision 
only if honestly made. Then the court says, furthermore, on 
simple grounds of public policy in such a case the performance of 
the condition should be excused where the architect unreasonably 
and fraiidently withholds the certificate. 

The answer to this is that no matter what the hardship to the 
plaintiff in a certain set of circumstances which arise after the 
contract, he made the contract nevertheless, and his action should 
be against the surveyor or contractor who is guilty of the fraud. 
When a plaintiff sues on a contract he must allege and prove 
first that he has performed all the conditions of the contract or 
he should not be allowed to recover. This is a case where the 
courts made a contract for the parties, which they failed to 
make themselves, and which was, in fact, disclaimed by their 
language. 

This New Jersey Court decided on a different ground from 
Nolan v. Whitney. The court held that the production of the 
certificate would be excused if the architect wrongfully or fraud- 
ulently withheld it, because: (1) that was the intention of the 
parties, (2), and public policy requires it. No doubt if the parties' 
attention had been called to the possibility of the architect's being 
corrupt or unreasonable, they might have made some provision to 
cover that point. It is also clear that the parties did not in this 
case make any provision to cover the point, because they probably 
did not have it in mind. It is a long step from saying that the 
parties might have done something if it had been in their minds, 
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to saying that they did intend it. There is nothing on the face of 
this contract to indicate any intention of the parties to dispense 
with the performance of the condition. There is everything on 
the face of the contract to indicate that the parties intended to 
insist upon it. 

As between the two methods of overriding a condition, the 
New Jersey method was the better, because it is one which bases 
itself on principle. The court says that the construction of the 
contract is that the parties intended, in the case of fraud on the 
part of the architect, that the performance of the condition should 
be excused. They interpret the contract. It is an arbitrary in- 
terpretation, and is not justified by the facts, but it is an in- 
terpretation and finding of fact as to what the intention was, and 
therefore does not violate any principle of law; whereas, the New 
York Courts simply say, "We will construe the statement when a 
man says a thing is to be done to his or to another party's satis- 
faction, to mean that all he really says is to his reasonable satis- 
faction." They do not interpret the language, but* say that they 
will make a condition to suit themselves. On the other point of 
the decision, that of public policy, the less said about that the 
better. 

Chicago, Santa Fe, etc. Railroad v. Price, 138 U. S. 185, 1891, 
p. 1123. This was an action by Price to recover a balance alleged 
to be due under a contract for completing a road bed for the de- 
fendant company. The work was to be done and the price regu- 
lated by estimates of defendant's engineers. The first engineer 
had estimated the work, but overpayments were found to have 
been made under his estimates by a subsequent engineer. De- 
fendant sets this up as a defence, alleging the entire work was 
paid for. Held: For plaintiff. 

You must assume to reach the conclusion reached by the 
court, that there had been estimates from month to month by the 
engineer as the work progressed and that Baker, the second en- 
gineer, thereafter went over the work and found that the original 
estimates were too large; that the work was over-estimated; that 
upon the original estimates payments were made by the defendant; 
that because the estimates were too large the plaintiff had been 
constantly overpaid for the work, so when the last instalment 
would be due there was really no money due the plaintiff, the 
overpayments having been such that he was entitled to no more 
money and that for that reason the final certificate had not been 
given by the chief engineer. It is true he had made the certi- 
ficates upon the original estimates, but they were later proved 
to be inaccurate. The revised certificates had been approved by the 
chief engineer acknowledging the mistake, and for that reason 
he refused to give the certificate for the last instalment. Never- 
theless, says the court, the plaintiff should be allowed to re- 
cover because, first, we may assume that as the chief engineer 
had given certificates for a certain amount of the work, mistake 
or no mistake, the aggregate of these was sufficient to show 
completion of the whole work and that would have entitled the 
plaintiff to the whole claim. And secondly, it seems this court 
would have allowed the plaintiff to have recovered in the absence 
of a certificate because the defendant had accepted the work as 
complete, which the court says, on the top of page 1126, amounts 
to a certificate. In other words, this case is to this extent in line 
with Chism v. Schipper, notwithstanding the non-production of 
the certificate, the defendant having accepted the work as com- 
plete and made no objection, therefore, the plaintiff is entitled 
to payment as upon completion. It is important to know what 
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the United States Supreme Court holds on that point, and this is 
the ease. 

Valuation as a Condition Precedent. 

Thurnell v. Balbirnie, 2 M. & W. 786, 1837, p. 1126. De- 
fendant agreed to buy certain goods of plaintiff, to be valued by 
two appraisers, plaintiff and defendant each to appoint one. De- 
fendant's appraiser did not make a valuation and defendant re- 
fused to set a day for making valuation. Held: For defendant. 
Valuation was a condition precedent and no sufficient showing 
was made that defendant prevented it. 

This case seems to be clear on principles. There was a genu- 
ine condition in the case, and the condition was unperformed, so 
far as the complaint shows. The leave given by the court to 
amend may have indicated that the facts were other than the com- 
plaint alleged. The complaint as alleged showed no cause of ac- 
tion, however. 

Agreement to Arbitrate vs. Condition of Arbitration. 

Roper v. London, 1 E. & E. 825, 1854, p. 1129. Action on 
insurance policy containing fifteen day notice condition, and pro- 
vision for reference to arbitration. Plaintiff neither gave the 
notice nor complied with provision as to reference. Held: De- 
fendant's plea showing no notice sustained, but plea setting up 
failure to refer overruled, for such agreement "doest oust court of 
jurisdiction" until the reference is made, this agreement being 
merely collateral to agreement to pay. 

(2) Delaware & Hudson Canal v. Pennsylvania Coal 
Co., 50 N. Y. 250, 1872, p. 1131. Defendant agreed to pay toll 
to plaintiff, certain persons being specified to fix the rates in 
case of a dispute. Arbitrators were chosen, but made no decision. 
Referee in lower court fixed a new tolL Held: Reversed. Parties 
on equal footing and the contract was well drawn, intent being 
that no right of action should arise before decision of arbitrators; 
this was a condition precedent to recovery not ousting the courts 
of jurisdiction. 

This question of ARBITRATION gives only one point for dis- 
cussion as to theory; as a matter of theory, of logic, in the law of 
contract there is no reason why every agreement to arbitrate 
should not be enforced. It is not the law, however. There are 
limitations put upon the agreements which a court will effectuate 
in the law of arbitration. 

The distinction which is pointed out in these two cases on the 
bottom of page 1136 and the top of page 1131, (Roper v. London, 
p. 1129, and Delaware & Hudson Canal v. Pennsylvania Coal, /p. 
1131), is really a double one. In the first place, no agreement to 
submit to arbitration all disputes which might arise under a con- 
tract will be recognized by the courts, because that ousts the 
courts of jurisdiction. This limitation can be attributed to the 
jealousy of the courts to the proper maintenance of their func- 
tions. An agreement to submit such disputes would keep the 
parties out of court, and would submit to private parties the func- 
tions of the court. Such an agreement would be void. In the 
Roper case, apparently that was the agreement; apparently any 
and all disputes were to be submitted to arbitration, and that is 
the first reason. 

(2) If the agreement was merely to submit certain specific 
items to arbitration, matters which a court would probably refer 
to a referee, and not all disputes under the contract, then it will 
be enforced, provided it is a condition and not merely a collateral 

M 
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term of the contract, i. e. a mere promise. Of course, it is neces- 
sary for it to be a condition precedent to be effective, for other- 
wise the parties would merely have actions for breach of promise 
in case the other refused to submit to arbitration, i. e. they would 
have to go to court just as though no reference were made to 
arbitration. 

The distinction between the two classes of cases is really an 
arbitrary one. The courts will allow their jurisdiction to be taken 
to a degree, but not so far as to oust the court of jurisdiction. 
Certain courts go further and make a limitation as to the char- 
acter of things which may be sent to arbitration. Matters gener- 
ally referred to referees may be referred. 

Another limitation to be borne in mind is this, that if the con- 
tract itself does not provide for arbitration, but the parties after 
a cause of action has arisen, stipulate to submit it to arbitration, 
the court will disregard the stipulation as ousting the court of 
jurisdiction over a cause of action which has already arisen. The 
distinction between that kind of a case and the case of Delaware, 
etc. v. Pennsylvania Coal Company, is obvious. The latter case 
was an illustration of the class of cases where in the contract itself 
the stipulation was that arbitration of certain specific disputes is 
made a condition precedent to recovery by a party. 

The agreements to arbitrate which find favor with the courts 
are the kind you find in Delaware & Hudson Canal v. Pennsyl- 
vania, i. e. agreements to arbitrate technical questions, involving 
a lot of figures or details, evidence which it is difficult for a 
court or a jury to handle. They are cases which the courts have 
been in the habit of sending to referees because they take a great 
deal of time and involve a multiplication of details. 

The law in New York, as in most States, is regulated by 
statute; Sec. No. 2365-2386, N. Y. Code of Civil Procedure. A 
good discussion of the distinction between the cases where an 
agreement to arbitrate will be sustained and where it will not is 
found in 3 Amer. Law R. 249; See 50 N. Y. 250; 5 H. L. Cases 
811, Scott v. Avery. 

In connection with the statutory provision in New York, the 
distinction is drawn clearly between two classes of third parties 
to the arbitration, a third arbitrator and an umpire. The agree- 
ment to arbitrate is usually that the parties should each select 
one arbitrator, and these two select a third. Some arbitration 
agreements provide that if the two originally chosen shall fail to 
agree, they shall then select an umpire who shall decide. You 
would, in this case, have a considerable waste of time, because 
in that event the umpire has to hear or read all the evidence over 
again, whereas, if the two arbitrators select a third at once, and 
he sits with them, then he can render his decision at the same 
time. That distinction is brought out in 57 N. Y. 479. 

There is also an important provision in this section dealing 
with arbitration agreements that upon the award of the arbitration, 
judgment may be entered. This is important, because, where you 
have no such legislation, and where you follow the common law 
rules of arbitration, if you have an award you must bring an 
action upon the award to get a judgment upon it. That would be 
unnecessary under the statute. The statute also provides that the 
award and the judgment entered upon it, may be attacked for 
fraud, collusion, or vital mistake in it. These provisions are neces- 
sary and concomitant elements in allowing you to enter judgment 
upon the award, because the other party in an action would be al- 
lowed to set these up in defence in a court. The statute does not 
at all do away with the common law with reference to arbitra- 
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tion. It simply supplements it. It also provides how an arbitra- 
tion can be set aside. 

CASE: A promises to pay B $500 on January 1, 1910. Is 
this a conditional contract? This promise is not conditional, as 
shown by the fact that if it were, all the promissory notes which 
are agreements to pay on a certain date would be void, because a 
promissory note must be payable in all events on a certain date. 
It is not true, however, to say that a condition must be an uncertainty. A 
condition is something which is uncertain either in its nature or as 
to the time of its happening; not necessarily absolutely uncertain. 

(b) Conditions Implied in Law 

"Conditions implied in law are conditions supplied by the 
court to govern in situations which the parties did not expressly 
provide for, because for one reason or another they never con- 
templated that the situation would arise. They are conditions 
which rest not on any intention which the parties had, but on 
that fair dealing which the court should require as between liti- 
gants." (Williston). 

A condition implied in fact is a condition which from the na- 
ture of the case must be performed in order that the promise lof 
the other party may be performed; although the condition is not 
expressly stated, yet it can be inferred that its performance was 
intended by the parties. It rests on intentions which, however, 
were not expressed. 

Example: A agrees to sell a horse to B, who agrees to buy 
for $100. (1) B cannot buy unless and until A sells. (Condition 
implied in fact). (2) B need not pay unless A delivers, unless 
the contract shows a contrary intention. (Condition implied in 
law). 

On Conditions Implied in Law, read carefully Langdell Sec- 
tions 105, et seq: "Dependent and Independent Covenants and 
Promises." 

For a summary of the requisites of general dependency creat- 
ing conditions precedent implied in law, see Section 120, et seq. 
Note the distinction that, though all requisites mentioned in Sec- 
tion 120 appear, this proves merely that the performance of each 
promise is payment for the performance of the other, thus raising 
a presumption that plaintiff cannot sue defendant if plaintiff was 
guilty of the first breach. But to find dependency, the element of 
time, the basis of the distinction into precedent, concurrent, and 
subsequent, must be added. 

For a summary of the requisites of Mutual dependency (creat- 
ing Conditions Concurrent, implied in Law) See Sec. 133, et seq. 
For the theory, (confusing and unsound), that conditions con- 
current are only a species of Condition Precedent, see Harriman 
(2' edition), Section 303. 

It is often said that there can be no implied conditions in 
unilateral contracts, that once the act is given for the promise and 
one side is fully performed, the duty to perform the other is, in 
the nature of the thing, absolute. This is untrue. 

The distinctions, as well as the intimate relation, between con- 
sideration and conditions are brought out most clearly in the case 
of bilateral contracts. Consideration has to do with creation of con- 
tracts. Conditions have to do with the operation or performance and 
discharge of contracts; one performance being the pay for the other 
performance. But there may be a duty on one to perform before 
the other (Condition Precedent); it may be necessary that per- 
formance be concurrent, (Condition Concurrent), or, though there 
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be a present dutv to perform, this may be discharged by the non- 
performance of some condition, (Condition Subsequent). 

"Implied conditions ought to have been treated by the courts 
as defences based upon non-penormance by the plaintiff, since the 
defendant in each case says in effect to plaintiff, 'You have not 
performed your promise, hence it is not fair to compel me to per- 
form,' and for that reason some writers treat them only under 
the head of 'Discharge of Contracts'; but as the plaintiff must 
allege and prove compliance with the condition before he can re- 
cover, and as historically they have been treated as conditions, 
it seems better to continue to treat them as such." 

(1) Pordage v. Cole, 1 S. 319, 1607, p. 1140. Defendant 
agreed to pay plaintiff £775 "for all his lands." Plaintiff sues 
without alleging conveyance or tender of deed. Held: For plain- 
tiff. Covenants are not dependant, for if plaintiff has not con- 
veyed, defendant has an action of covenant against plaintiff, "so 
each party has mutual remedy." (Langdell Pamphlet Imp-Cond. 
1 and 2). 

(2) Morton v. Lamb, 7 Term Reports 121, 1797, p. 1144. De- 
fendant sold and agreed to deliver wheat to plaintiff, who sues, 
alleging readiness and willingness to receive. Held: For defendant. 
Payment was concurrent condition, (implied in law). Plaintiff 
should have averred tender. (Pamphlet, General rule). 

The first case dates back to the time when there were no im- 
plied conditions and no concurrent conditions. And there being no 
concurrent conditions, the courts were loathe to imply any con- 
ditions at all, because if they implied a condition it would be a 
condition precedent, and that would sacrifice one party to the 
other. Of course, that is what every condition precedent does. 
It protects one party at the expense of the other, and the counts 
at this time enforced express conditions precedent, but they were 
loathe to imply one, because it sacrificed one party involved. If 
there had been in the law at this time such a thing as concurrent 
conditions, then of course, there would have been no difficulty in 
implying those conditions here, because, by the implication of con- 
current conditions neither party would be sacrificed, as both par- 
ties were protected. If thev had been known of, the court would 
undoubtedly have implied conditions concurrent here, and in every 
similar case. 

That takes us back to the beginning of this chapter on condi- 
tions. In such cases as Thorp v. Thorp and Lock v. Wright, in 
which you will recall the court said there were express conditions, 
the court made express conditions out of some very peculiar ex- 
pressions. The courts in applying words at the time of the decision 
of those cases, said that it was the clear intention that one party 
should perform before the other party, and there being no such 
thing as implied conditions, hence strain hard to find words 
which they can construe into an express condition. Wherever they 
found that word "pro" or "in consideration for," and such far- 
fetched words, they made an express condition. 

They did it in this way: A promises to deliver a horse to B, 
and in consideration of the promise, B promises to pay $500 "pro," 
"for" the horse; and the court said that that meant that B's 
promise was not to be performed before he got the horse, be- 
cause his promise was "for" the horse. He was, in other words, 
giving his promise not only in consideration of A's promise, but 
also in consideration of A's promise and the performance of A's 
promise. And so, if B had said, "I promise in exchange for your 
promise to deliver to give you $500 in consideration of the horse," 
that meant that the horse would be delivered before he was called 
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upon to pay $500. That was the way in which the courts strained 
to find an express condition. Pordage v. Cole is the best and 
most frequent example of the injustice that was being done, be- 
cause there were no such things as implied conditions. That will 
explain Thorp v. Thorp and Lock v. Wright, which were held to 
be cases of express conditions. 

It is hard to agree with the reasoning of the court in Hun- 
locke v. Blacklowe, remembering that the courts at that time were 
making "pro" and "in consideration of" express conditions, (circa 
anno 1670). You will find it hard to follow the reasoning of the 
court when it goes roughshod over what the courts called express 
conditions at that time. 

The defendant had promised to give an annuity in considera- 
tion of the plaintiff's perpetually refraining from dealing with his 
former customers; and the court said in effect: "If we enforce 
this stipulation, then the parties have not made any contract at 
all, because the plaintiff can never fully perform the obligation 
until he dies. Therefore, we will disregard the condition," over- 
looking the sound and strong argument of the defendant's counsel, 
that the contract was to pay £100 a year, so long as he refrained 
from dealing with the customers. That was the intention of the 
parties; that the defendant should refrain during a year, and at 
the end of the year he was to have his annuity. Then you would 
have a sensible contract. 

Pordage v. Cole was unanimously overruled, or very strongly 
disapproved in 4 Term Rep. 761, where Lord Kenyon said that 
Pordage v. Cole was an "outrage on common sense." By the time 
of the decision of Morton v. Lamb, which is entirely contra to 
Pordage v. Cole, implied conditions had been introduced into law, 
and it was easy to introduce implied conditions without injury to 
anybody, because the courts had conceived of such things as con- 
ditions concurrent, which protect both parties. And Pordage v. 
Cole should have been decided, of course on the theory of implied 
conditions concurrent, and the plaintiff should have been obliged 
to allege the delivery or tender of the deed to the defendant in 
order to justify his suit for the recovery of the £775. 

It is easy to understand conditions concurrent because of the 
fact that unless there is something indicating a contrary inten- 
tion in the contract, if the two things to be done by the respective 
parties are things capable of being done at the same time, the 
courts will invariably make conditions concurrent, for the very 
reason that such conditions protect both parties, without injuring 
either. Of course, where the parties agree by the contract in terms 
that the two things shall be done at the same time, there you 
would have concurrent conditions implied in fact at least. 

But whether there is any implication in fact or not, the court 
will imply that as a matter of law, because then complete justice 
is done between the parties, and a fair result is worked out. 
Conditions concurrent, therefore, furnish as good an example as 
can be had of the basis of conditions implied in law, the basis be- 
ing a matter of pure justice between the parties. They are not 
implied in law because the parties intended they should be in the 
contract; if the parties intended that, you would have genuine con- 
ditions, express or implied in fact. Where the parties have in- 
dicated no intention to make conditions, but where the two acts are 
capable of being done at the same time, and there is nothing to 
indicate a contrary intention, the law will imply conditions con- 
current, because that works out fairness and justice between the 
parties. 

From Morton v. Lamb and Pordage v. Cole together, you get a 
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working rule which has a great many illustrations, and which is 
very useful. That in the case of contracts for the sale of real 
or personal property, or in other contracts where the two things 
are capable of being done at the same instant, if a time is fixed 
for the doing of one of the things on one side, (usually a pay- 
ment), and no time is fixed for the doing of the other thing 
(the delivery of the deed or goods), it will be deemed the inten- 
tion of the parties that both things should be done at one and 
the same time, and you will have conditions concurrent, implied 
in law. The reverse is also true; that if the time is fixed for the 
delivery of the deed, and no time is fixed for the payment, it will 
be deemed the intention of the parties that there should be con- 
ditions concurrent, implied in law. (Pamphlet Implied Conditions, 
General Rule.) 

Where there is a stipulation by one of the parties to do a 
thing before performance is to take place by the other party, and 
where, unless the first party does perform before the other, the 
purpose of the contract will be substantially or wholly defeated 
for the second party, and little or no harm be done to the first 
party by making his performance a condition (and that is a 
question of comparison) there, his performance will be made a 
condition precedent. Although such a condition must, to a cer- 
tain extent, sacrifice one party to the other, yet it is better to do 
that, to the extent it does in these cases, than to lose the whole 
purpose of the contract for the other party. 

The basis of implied in law conditions is an equitable basis; 
they rest upon an equitable basis; they are equitable defences as 
Willis, J. called them, and if you will remember this as the test 
as to when a condition implied in law should be put into a con- 
tract, you will have no difficulty. 

The performance of services: With no time fixed for the per- 
formance of services, and no time fixed for the payment for them, 
it is said that in such a case the ordinary intention and presump- 
tion of the parties is that the services shall be performed before 
they are paid for. That is the ordinary intention in dealing, one 
as employer, and the other as employe. And upon that is based 
the rule as to conditions; that if in the first place the thing jto 
be done by one of two parties under a contract is the perform- 
ance of services which are to take time, and the thing to be done 
by the other party is to pay money for them, and no time is 
fixed for either, the performance of the services will be a condi- 
tion precedent to performance of the promise to pay the money. 
That rests only on the general feeling about employing men for 
services. Of course, the presumption exists only in the case where 
there was no indication in the contract that payment should be 
made before or after the services. (Pamphlet-Imp. Cond.-3 and 4.) 

(1) Roberts v. Brett (ante), defendant agreed to accept 
and pay for use of plaintiffs ship and give a bond, plaintiff to 
furnish a ship, cable, and give a bond to defendant. 

(2) Kingston v. Preston, Douglass 688, 1733, p. 1142. De- 
fendant agreed to give up his business at the end of a year and a 
quarter to plaintiff and another. Plaintiff to serve defendant for 
such period and procure good security in lieu of payment. Plain- 
tiff sues and defendant pleads that no sufficient security was of- 
fered or given. Plaintiff demurs. Held: For defendant. Giving 
security, in justice, must be a condition precedent. 

These two cases are similar, and they might both, from 
their facts, be under the head of conditions implied in law. In 
neither case did the parties make any condition; they should have 
but they did not. What they intended, however, with reference 
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to the performance of the stipulation to give bond, is perfectly 
obvious: that each party should be protected by the bond of the 
other party before he should take a step in the contract. Is it 
equally obvious that there was an intention that there should be a 
condition, to accomplish the performance of the purpose in the con- 
tract? 

To fairly give to each party the protection which he stipu- 
lated for, requires the insertion of the condition in the contract. 
He would not be protected by an action on the promise to give a 
bond, because if the party required a bond for protection, he would 
not get much protection by an action for a breach of the promise 
to give the bond. He might just as well sue upon the promise to 
get a ship, or pay £100. In other words, the two stipulations in 
Roberts v. Brett would be utterly valueless unless made conditions 
precedent. They are not stipulations of which you can get specif i- 
ic performance, and, therefore, the only use of the promise would 
be the basis of an action for damages. A typical case where a 
court steps in to effectuate the purpose of the contract. A con- 
dition implied in law. But the court in Roberts v. Brett treated 
the facts as disclosing an intention, to make the giving of security 
a condition, and hence found a condition implied in fact. 

In Kingston v. Preston, the court looked merely at the justice 
of the matter and implied a condition in law. In this case, it 
appears, that although the defendant was not careful to get a 
condition for his promise to turn the business over, it was his in- 
tention not to turn it over until he got the security, and it was 
the intention of the plaintiff to give the security. The court pro- 
tects the defendant just as though a condition had been provided, 
looking merely at the justice of the case, so long as it is not con- 
trary to their expressed intentions. 

N. B. There is no difference between a dependent and a 
conditional promise. The phrase dependent promises means that the 
promises are so related to each other that one promise need not 
be performed unless the other is. These two classes of dependent 
and independent promises were introduced by Lord Mansfield. 
Before that time every promise was absolute and independent. 
Unless there was an express stipulation to the contrary, Lord 
Mansfield in Kingston v. Preston said, there were such things 
as dependent promises by implication, i. e. promises dependent 
although not expressly so. Every dependent promise is condition- 
al, and every independent promise is unconditional, so the better 
terminology is, independent and conditional promises. 

The three classes of conditions are Precedent, Concurrent and 
Subsequent. Conditions precedent protect one party only, while 
conditions concurrent protect both parties. An example of a con- 
dition subsequent in the law of real property is that of a mortgage, 
the absolute title to vest on a condition subsequent. 

Professor Terry of Columbia says there is no such thing in the 
law of contracts as a condition subsequent, which is undoubtedly correct. 
See infra. 

As to sources of conditions: Acts of the parties, or acts of the law. 
Conditions arising from the first source are express conditions 
and conditions implied in fact; from the second source are condi- 
tions implied in law. The first two being conditions pursuant to 
the intentions of the parties, the third existing irrespective of 
the intentions of the parties. The important point in the law of 
conditions is to determine when you have a condition implied in 
law. The basis of the implication of conditions implied in law is 
that you look at the performance of the promises, not at the prom- 
ises themselves, to determine whether in any particular case cer- 
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tain performances can be considered to have been intended to be 
given in exchange for each other. If you do not find that pre- 
liminary intention to exchange a certain given performance for a 
certain other performance, then you have no basis for an implica- 
tion of a condition. 

The best illustration of this is the case of a bilateral insur- 
ance contract, in which, for example, A agrees with the insurance 
company to pay for certain insurance a premium of $10 a month, 
the company agreeing to pay $10,000 in case of loss. It would 
obviously be absurd here to say there could be any relation of de- 
pendency between the stipulation to pay $10,000 in a certain event, 
and the stipulation to pay $10 a month; so that in case the first 
month's premium had been paid and the loss occurred during that 
month after payment of the premium, it would not be essential for 
A to allege that he had paid the $10 in suing for the insurance; 
there is no relation, in other words, such that you can say the 
performance of the one promise was given in exchange for the 
performance of the other. See 29 Law Journal Common Pleas 
153. (Pamphlet Implied Conditions-9.) 

There are many cases of absolute or independent promises in 
bilateral contracts. When, for instance, you have a contract in 
which the stipulations on the two sides are promises to perform 
services over a period of time to the accomplishment of a common 
undertaking, you will always have independent and absolute prom- 
ises. E. G: Bilateral contract,, one party to raise soldiers and take 
them to a certain port, the other party to get provisions and 
shipping for the soldiers, nothing being said as to the time «af 
performance. 

IT IS GENERALLY ONLY IN THE CASE OF BILATERAL 
CONTRACTS THAT YOU HAVE SUCH A THING AS CONDI- 
TIONS IMPLIED IN LAW. Mr. Langdell says there are two 
classes of contracts in which you can never have a condition* im- 
plied by law, partly bilateral contracts, so called, and unilateral 
contracts. You may have an implied condition in what he calls 
a partly bilateral contract, (which is really a bilateral contract), 
just as well as in any other case of what he would call a purely 
bilateral contract, and there may also be conditions implied in 
law in unilateral contracts. 

The term partly bilateral contract is unscientific; you either 
have a bilateral or a unilateral contract. These terms do not refer 
to the kind of consideration except as that affects the number of 
promises. A contract consisting of two promises is bilateral; of 
one promise a unilateral; that is all those terms mean. When you 
designate a certain class as partly bilateral, you are making those • 
terms depend upon the nature of the consideration, whether an act 
or a promise. If this terminology were correct, then a bilateral 
contract could not become a unilateral contract by performance 
of one of the considerations. 

Langdell, in his rules about conditions refers to the equiva- 
lency between the two things, one of which is a condition of the 
other, and says that ordinarily there would not be any condition 
implied unless the two promises are the equivalents of each other. 
In other words, to implv a condition you must find that the prom- 
ise which the plaintiff is to perform, and the performance which 
you are seeking to make a condition of the promise are equiva- 
lent. The promise of the plaintiff in Roberts v. Brett to give 
security was intended by the parties to be equivalent to the de- 
fendant's promise to do all that he promised to do, because obvi- 
ously the two promises to give security were not offset one for the 
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other. They were stipulated to be performed with reference to 
all the other things. 

There is no authority supporting that proposition of Langdell. 
Roberts v. Brett, Thomas v. Cadwallader, and Kingston v. Pres- 
ton do not support it, but are against the doctrine. Rae v. Hackett 
also. It might be, of course, that in 'such a case as Roberts v. 
Brett you could reconcile it with Langdell's rule, by saying that 
when the plaintiff gave the security, (only one of several things 
which he promised to do), that he really gave the whole thing 
he was to do; but there you are getting into a fiction, and it 
would be a poor way to reconcile it. It is not true then that there 
must be equivalency in the mind's of the parties between the two 
performances, one of which is made an implied condition of the 
other. That is not so in the cases. 

In Thomas v. Cadwallader, the parties were to do several 
things, and yet the court in that case made an implied condition 
that the plaintiff should furnish the lumber before the defendant 
should be called upon to perform the covenant. There are two 
stipulations picked out of the various things which the respective 
parties should do, and one made a condition of the other, although 
it is clear that the one was not the equivalent of the other. The 
defendant was interested in the repairs, and the plaintiff coven- 
anted to give him timber with reference to the rental. 

Note the following case in re LangdelPs proposition that 
there can be no implied conditions in contracts partly bilateral. 
(Rule 12.) 

CASE: Suppose that A promises to deliver a horse to B, 
and in consideration of the promise, B pays $50 down and promises 
to pay $250 on May 1. Payment of the $250 and delivery of the 
horse are concurrent conditions. 

That is what Langdell calls a partly bilateral contract. These , 
promises are obviously not equivalent to each other, because the 
whole consideration for A's promise was the $50 and the promise 
to pay $250, and, therefore, Langdell says that you cannot have 
conditions implied in law, because the two promises in the inten- 
tion of the parties must have been equivalent to each other. 
But there is no such thing a? a partly bilateral contract; and assuming 
that you have left two or three promises on one side, and two 
or three on the other side, all to be performed, there is frequently 
dependency between any two of these sets of promises, and there 
you may get conditions implied in law. You should not be misled 
by these rules. In the above case just as in Thomas v. Cadwallader, 
there were promises on each side clearly dependent upon each other, 
and it was necessary to imply a condition, which the court did. 

Langdell's rule number 13, to wit: "As there are no implied 
•conditions in contracts only partly bilateral, a fortiori there are 
none in contracts wholly unilateral," is not true either. The best 
illustration of conditions implied in law are in contracts which 
are as frequently unilateral as bilateral. Take the ordinary case of 
a contract of guaranty. A says to the Singer Sewing Machine Com- 
pany, "If you will employ B I will guarantee the efficiency of his 
services." They employ him. That is a unilateral contract, and 
yet the condition of A's liability in an action at law is that the 
company shall notify him of the fact peculiarly within its knowl- 
edge, upon which the liability depends. That is a very frequent 
condition implied in law, and those contracts are almost invariably 
unilateral contracts. 

Glazebrook v. Woodrow, 8 Term Reports 366, 1799, p. 1147, 
lays down as the basis of conditions implied in law justice between 
the parties. The implication of a condition is to protect one party 
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from injustice where the parties have failed to provide in the 
contract for protection for themselves. 

There is no question as to the law of this case. It is not con- 
sistent with Langdell's theory that to make dependency by im- 
plication the two parts must be equal. There were three things 
which the plaintiff should do here: (1) turn over possession of 
the school before August 1, (2), transfer the scholars, (3), and 
convey the property. By the terms of the agreement, the prop- 
erty was to be conveyed on the same day that payment was to 
be made. The only thing to be done by the defendant was the 
payment of £120. And the court holds that it is a proper case of 
conditions concurrent, and it bases its decision on common sense 
and justice. That is the basis of all conditions implied in law. 
In this case it was fair to check each party against the other, 
with reference to the main thine: each was to do, by implying con- 
ditions concurrent. Each should perform at the same time. 

Rawson v. Johnson, 1 East 203, 1801, p. 1153. Defendant 
agreed to deliver malt when requested. Plaintiff alleges request, 
that he attended at time and place, etc., and was willing to pay, 
but defendant refused. Held: For plaintiff. Conditions concur- 
rent and plaintiff was not in default. 

This case rests entirely upon the proposition that, inasmuch 
as there had to be a request before the defendant's obligation 
became due, it was necessary that the plaintiff should make re- 
quest before calling upon the defendant to perform. The delivery 
and the payment were conditions concurrent, but the time fixed for 
the delivery was the time immediately following a request. If the 
defendant upon request had said, "I will deliver the malt to you," 
then the plaintiff would have had to make tender in order to get 
delivery, or put the defendant into default. But the defendant said 
-he would not deliver, and so the court said, to go through the form 
of a tender would be a useless performance on the part of the 
plaintiff. In other words, the defendant excused the performance 
of the condition concurrent on the part of the plaintiff by saying 
that he was not going to perform. 

Page 1154, line 6, of the opinion, has an excellent statement 
of conditions concurrent; and the whole statement means that a 
tender or performance on the part of the plaintiff was useless* or 
impossible, because the other party was not at the place and time 
agreed upon in the contract; the other party thereby excusing 
the performance of the condition. All of which amounts to this: 
THAT IN CASE OF CONDITIONS CONCURRENT OR PRE- 
CEDENT, THE PARTY SUING, THE PLAINTIFF, MUST AL- 
WAYS SHOW PERFORMANCE OR ATTEMPT TO PERFORM, 
OR EXCUSE FOR NON-PERFORMANCE OR FAILURE TO 
MAKE TENDER. If there is a time and place set, and the other ' 
person is not there, he has to show an excuse. This case is the 
same in effect. The defendant undertook to deliver malt, and a 
request was made. He had not delivered when requested, but re- 
fused to do so. His refusal, therefore, was an excuse for the 
other party. 

Marsden v. Moore, 4 H. & N. 500, 1859, p. 1156. Defendant 
agreed to buy mining stock from the plaintiff as soon as a mining 
company was formed and registered. Plaintiff sues, alleging in 
general terms performance of all conditions precedent. Defendant 
pleads that plaintiff has no title nor has he ever been ready and 
willing, etc. Held: For defendant. Concurrent conditions implied 
in law; sale and payment were to be contemporaneous. The plain- 
tiff did not allege a tender, which is enough to defeat him. 

The plaintiff in the case of conditions concurrent must allege 
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performance, or tender, or excuse. Of course, he cannot allege 
performance or tender unless he is ready to perform, or in a situa- 
tion to do so. There was no excuse for the non-performance in 
this case, and there was no excuse for the failure to make p, 
tender. Therefore, it was not sufficient to allege that he was 
ready and willing. 

But the defendant, instead of demurring to the complaint, 
pleads to it, and two of the pleas are (1), that the plaintiff had 
no title, (2), that he was not ready and willing to penorm. 
In this case these two really amounted to the same thing. Such 
a plea would be a perfectly good plea, as «the plaintiff had no title 
to the property which is to be conveyed; he cannot perform the 
condition under the contract. As a matter of law, this demurrer to 
the pleas should have gone back to the complaint and the com- 
plaint found to be defective in not alleging a tender of performance 
or excuse. But it was sufficient for deciding the case that the 
pleas were good. i 

Grant v. Johnson, 5 N. Y. 247, 1851, p. 1158. Defendant 
agreed to buy land of plaintiff under instalment contract. $200 
on April 1, 1846; $200 April 1, 1847, and balance later. Plaintiff 
to deliver deed May 1, 1846, "if the above conditions are complied 
with." Defendant failed to pay second instalment and plaintiff 
sues, but does not allege tender of deed. Held: For defendant. De- 
livery of deed was a condition precedent to right to instalment 
sued for. Defendant's contract was dependent on plaintiff's per- 
formance. 

This case causes a great deal of trouble, and is subject to a 
great deal of criticism. You cannot agree unless you are willing 
to say thalt in every contract where the plaintiff has agreed to do 
several things, and a date is fixed for the doing of one of those 
things, and that date is prior to the date upon which the defendant 
has agreed to do something, that there the full performance by 
the plaintiff is a condition precedent. The case was really decided 
on a misconstruction, as it seems, of the rule of Sergeant Williams 
annexed to Pordage v. Cole, which rule was, that "when a day is 
appointed for the payment of money, etc., and the day is to happen 
after the thing which is the consideration is to be performed, 
no action for the money can be sustained without averring per- 
formance." That rule refers to a case where the money to be 
paid is the whole consideration for the thing given, and curiously 
enough, this court on page 1164 recognizes apparently that that is 
the meaning of the rule, and then seeks to bring that case within 
the rule by misstating the facts of that case. 

The money paid was less than 1-4 of the consideration, and 
the rule of Williams would require that it go to the whole con,- 
sideration. When you have, the consideration on the part of the 
defendant going to the whole consideration of the plaintiff, it is 
not doing an injustice to compel plaintiff's performance first, 
when the parties have stipulated plaintiff's performance shall be 
done before defendant's. You are compelling them onlv to carry 
out the agreement. But when you make the performance of every- 
thing the plaintiff does, or is going to do, a condition precedent 
to the performance of less than 1-4 of what the defendant is to do, 
then you are sacrificing one party to the other, whereas, if you 
leave the parties to their rights under the contract, they not 
having intended or stipulated for any condition, you are doing 
justice to the parties. 

As a matter of authority, however, the courts seem to be 
getting in line with decisions like Grant v. Johnson. The cases do 
not attempt to draw the line as to how trivial or substantial the 
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covenants or promises must be on the part of the defendant in 
order to make the performance by the plaintiff a condition pre- 
cedent, but they do seem to be coming to the point of holding that 
WHEREVER ANYTHING IS TO BE DONE IN THE FUTURE 
BY THE PLAINTIFF, PROVIDED THAT THING IS CLEARLY 
SUBSTANTIAL, AND IS TO BE DONE IN POINT OF TIME 
ON A DATE BEFORE THE DATE FIXED FOR ANY PER- 
FORMANCE OF THE DEFENDANT, THEN THE PLAINTIFF'S 
PERFORMANCE IS A CONDITION PRECEDENT. Of course, 
that is illogical. It is getting out of line of the science of implied 
conditions, because it is sacrificing one party to the other, unneces- 
sarily; but, as a matter of authority, that seems to be the drift of 
the cases. 

The fourth rule by Langdell, to the effect that "When, by 
the express terms of the contract, one side is to be performed 
before the other, the side which is to be performed first, is inde- 
pendent and absolute, while the other side is subject to the con- 
dition precedent," would not support Grant v. Johnson. It was not 
intended to cover such a case, but the contrary, for two reasons: 
(1) because Langdell would never imply conditions between two 
sides of a contract which were not equal, and that would throw 
out such a case as this; (2) he states the rule substantially as 
it was stated by Williams, but Grant v. Johnson goes much farther 
than that. 

Rolt v. Cozens, 25 L. J., N. S., C. P., 254, 1856, p. 1165. 
Plaintiff being dissatisfied with the security he had on a debt 
threatened to bring action when the defendant agreed to guarantee 
the payment of the obligation if the plaintiff would refrain from 
suing until December 13th. The plaintiff sued on the 8th. The 
court held for the defendant on the ground that plaintiff's re- 
fraining until the 13th was a condition precedent to his recovery 
against the defendant. 

This case is of importance in showing what confusion may 
arise from the failure to distinguish an offer from a conditional 
promise. The declaration states the case, and the court treats 
the case, as a unilateral contract. There never was a contract in 
this case on the court's own statement. The consideration for the 
defendant's promise was to be the plaintiff's forbearance until 
December 13th, and therefore no contract arose until after De- 
cember 13th, and unless the plaintiff had forborne up to that 
date. It is no case of conditional contract. 

The difference between a conditional promise and an offer is 
that the former is a binding obligation when the condition arises, 
while the latter is no obligation at all. There is no difficulty with 
the conception that there may be such a thing as a conditional 
contract. There is no reason why there should be any confusion 
over the proposition that a contract may arise, the performance 
of one or both sides of which is conditioned upon some contin- 
gency. Suppose A promises B $100 in consideration of B's prom- 
ise to deliver a horse to A, provided it does not rain to-day. B 
would not be obliged to deliver the horse if it rained; neverthe- 
less A's promise would be binding, because there was a consid- 
eration for it, and B would get nominal damages in such a case. 
He cannot get more, because he has not suffered more. If B 
waived the condition about it raining, then both obligations would 
be subject to concurrent conditions. And if a tender were made 
a full recovery could be had. 

Bankart v. Bowers, 1 C. P., 484, 1866, p. 1166. Defendant 
agreed to buy coal of plaintiff, who was to buy defendant's 
mine. Defendant bought coal of others and plaintiff sues, aver- 
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ring that defendant bought less than he agreed from plaintiff. 
Defendant pleads that plaintiff did not and would not buy the 
mine. Held: For defendant. Conditions concurrent are implied 
in law to work out justice. 

This case is like Caldwell v. Blake and Rae v. Hackett. Where 
the thing to be done by the promisee is a thing which must be 
done before the promisor can in the nature of things perform his 
promise, that thing is necessarily a condition of the performance of 
the promisor's promise. It is suggested by the insertion of this 
case with the cases dealing with conditions implied in law that 
the condition is one implied in law. It would be implied in law 
certainly if there were no genuine condition in the contract either 
express or implied in fact, but in Caldwell v. Blake the condition 
was called one in fact. Whether it is one or the other depends 
upon the question whether you would say that the parties must 
have contemplated it as was the obvious fact if the promisor could 
not perform until the promisee had done the act upon which the 
performance depended, as in this case the purchase of the equity 
of redemption in the mines. It would seem that that must have 
been obvious to the parties; it is hard to assume that they would 
not be cognizable of the fact and if that is so, if they realized 
that the promisor could not perform, in this case purchase coal, 
until the purchase of the mine had been completed then they must 
have contemplated that the purchase or promise to purchase coal 
should not be due until the purchase of the equity of redemption 
in the mine had been completed. It is curious to note that the 
court held the conditions in this case to be concurrent. The proper 
rule for concurrent conditions is given, but the rule seemingly was 
misapplied. The condition would seem to be a condition prece- 
dent. 

Sheeren v. Moses, 84 111., 448, 1877, p. 1169. Defendant 
agreed to buy land from the plaintiff, giving three notes, two 
payable before delivery of deed, one on delivery. Defendant 
paid neither and plaintiff sued on all at the same time, not aver- 
ring tender of the deed. Held: For plaintiff as to first two; 
for defendant as to the third, for as to it, delivery of deed was a 
condition concurrent. 

A pure condition implied in law. Two parts of the contract 
are totally uneven, and yet the parties stipulated that they should 
be done at the same time. The defendant had parted with half 
the consideration without receiving anything for it. A thousand 
dollars became due when the deed was to be given. There is 
absolutely no expressed condition in the case. The parties prob- 
ably did not intend any condition, but the court says that here is 
a case where we will not compel the defendant to give up any more 
money until he gets what he contracted for. We will therefore 
make the performance of the defendant conditional upon his re- 
ceiving the deed. No harm is done to the plaintiff by that; he 
is not obliged to put himself in a position of losing anything. We 
will not make the plaintiff perform in advance, but we will make 
him perform at the same time as the defendant does. It is a 
pure case of condition implied in law. 

Where each party fixes a time for his performance and the 
time fixed for each performance is the same, you will always 
have concurrent conditions, usually conditions implied in law. 
The fact that A promises to perform at a certain place at a 
certain time and B promises to do the same at the same instant, 
does not at all indicate that the parties have intended conditions 
any more than they do when one says he will deliver a horse 
on the 20th and the other that he will pay on the 30th. In order 
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to have a condition implied in fact, you must have the intention 
to have a condition from the language used; you must have some- 
thing in the language of the contract to indicate a condition as 
a matter of intention, always bearing in mind that conditions 
are something quite different from promises, that they are con- ' 
tingencies upon which the promises rest. Where they agree that 
the performances shall be exchanged at the same instant of time 
this indicates that kind of an intention to make a condition. This 
shows the narrow line between conditions implied in fact and in 
law. If one agrees simply to deliver a horse at four o'clock 
and the other agrees to pay a sum of money at four o'clock, 
there either can perform without reference to the other. There 
is nothing in the contract to indicate anything more than that 
each party shall be in default if he does not perform at that 
instant, but there is the typical case where conditions are im- 
plied in law because the contract is carried out with such implied 
conditions, injuring neither party and protecting both parties. 
One must not assume that because one party agrees to do some- 
thing on a specific day and the other party agrees to do some- 
thing else on the same day that therefore it is intended 
the performance by the former is conditional upon the other. 
There must be evidence to show an absolute intention to make 
them conditional in fact. Where A agrees to perform on the 20th 
and B agrees to perform on the 30th, there A's performance is 
not a condition precedent to B's performance. You must have 
an absolute intention to make a condition precedent like that. 
Where, however, the parties agree to exchange their performances 
at the same instant of time, it is obvious they cannot keep their 
promises unless each is performing at the same time and when 
you are saying that you are saying that they intended a condi- 
tion; neither party under that language can perform their con- 
tract unless he is getting performance from the other at the same 
time; that is their language; but if they merely agree the one 
to deliver a horse at 4 o'clock and the other to pay a sum of 
money at 4 o'clock, there, either can perform without reference 
to the other. In that case there is nothing in the contract to indi- 
cate anything more than that each party shall be in default if he 
does not perform at that time. But the court will there imply con- 
ditions in law because justice requires it, because the purpose of 
the contract is thus effectuated and because neither party is in- 
jured while both are protected. 

See Langdell, Sec. 157, et seq.: — "Performances of Condi- 
tions." (Pamphlet Implied Conditions, 10.) 

Breach in Limine and Breach After Part Performance. 

CASE: 1 — A and B enter into a contract by which A agrees 
to erect a house for B on lot X. The plans are supplied by B, and 
by stipulation of the contract A agrees to begin work on June 1st. 
B goes to Europe and A begins work on June 2nd, and completes 
the house. B refuses to pay. What are A's rights — (a) at law, 
(b) in equity? 

CASE: 2 — Same facts, except that B learns on June 3 of A's 
default and orders him to stop work, but A refuses and completes 
the building. Can he recover? 

CASE: 3 — A agrees with B to deliver fifty bales of cotton 
June 1st, and B promises to pay a certain sum of money. A ten- 
ders the fifty bales on June 2nd. What are B's rights? 

CASE: 4 — A agrees with B to deliver fifty bales, ten to be 
delivered on June 1st, ten July 1st, ten August 1st, etc. On 
June 1st he tenders six bales. What are B's rights? 
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CASE: 5 — Suppose default was as to delivery of subsequent 
installment. 

CASE: 6 — Suppose default was as to payment for (a) the first 
installment; (b) a subsequent installment. 

(1) St. Albans v. Shore, 1 H. Blackstone, 270, 1789, 
p. 1171. Defendant agreed to buy plaintiff's estate for a cer- 
tain amount, the timber to be separately valued. Plaintiff cut 
down 1,500 trees and on defendant's refusal to accept the prop- 
erty, prepares deed, etc.; sues for penalty named in agreement. 
Plea that by cutting down trees plaintiff rendered himself unable 
to perform. Held for defendant. Plaintiff's covenant to convey 
the estate included growing timber since cut down. Plaintiff shall 
not be permitted to change the nature of the estate to be conveyed 
and still compel defendant's performance (at law). (N. B. Spe- 
cific performance, with compensation to defendant for deficiency, 
would have been granted in equity.) 

(2) Hoare v. Rennie, 5 H. & N. 19, 1859, p. 1175. De- 
fendant agreed to buy about 667 tons of iron of plaintiff, to be 
shipped in months of June, July, August and September, "in 
about equal portions each month;" no shipment to exceed 150 tons, 
but sellers to have option of commencing shipment in May and 
completing by July. Plea that defendant shipped none during 
May and only 20 tons during June, which defendant rejected, as 
he had notice that plaintiff could not perform his contract. Held: 
For defendant, plaintiff cannot begin with a breach and compel 
defendant to accept. Case might be different if first installment 
were O. K. and breach occurred as to a subsequent one. 

The theory of these cases (and these two cases represent the 
weight of authority) is that a man should not be allowed to begin 
his alleged performance of the contract by a breach; or, looking 
at it from the standpoint of the defendant, that the defendant is 
not obliged to receive as performance something which, instead of 
being performance, is a breach of the promise, and that there- 
fore, to protect the defendant, a condition will be implied at law 
that the plaintiff should at least begin performance in accordance 
with the terms of the contract. And the condition is implied on 
the same principle that all conditions are implied at law, i. e., that 
it would be working an injustice to allow the party to assert rights 
under a contract which he has begun by breaking, and force the 
other party to receive a breach in lieu of performance. By im- 
plying a condition in law injustice is done to nobody, because the 
breach is the plaintiff's own fault, and he is the only party who 
could possibly be injured, while to allow him to recover, notwith- 
standing he is at fault, would be a distinct injustice to the other 
party. 

This is always true in a law court where the court by the im- 
plication of the condition can leave the parties just where they 
were when they made the contract. 

A court of equity will, however, take a different view of it. 
A view which on the whole should not be called a different view, 
because it does nothing inconsistent with the principle which 
would be applied by a law court. But if the case is one upon which 
the plaintiff can go into a court of equity, as where his contract 
is one which can be specifically performed, the court there dis- 
poses of it in a way which it considers according to conscience. 
And while it recognizes the fact that the plaintiff has broken his 
contract and it will allow the defendant damages for that breach, 
it simply refuses to imply a condition which a law court would 
imply. A condition implied in law being equitable in its nature, 
and the case being in a court of equity which can do exact justice 
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between the parties by reason of its jurisdiction (whereas a court 
of law could not) the court of equity will inquire first as /to 
whether the breach is such as to defeat the purpose of the con- 
tract for the defendant; if it is, the condition will be implied; if 
it is not, the plaintiff will be allowed to recover, the court de- 
ducting from his recovery the amount of damages suffered by the 
defendant by reason of the breach. The difference being, that the 
court of law will imply a condition whether the breach is material 
or not and the court of equity will not imply it unless the breach 
goes to the substance, the essence, of it, but will require the plain- 
tiff to reduce by the amount of the defendant's damages, the 
amount of his recovery. 

Wells v. Calnan, 107 Mass. 514, 1871, p. 1182. Here de- 
fendant agreed to buy the plaintiff's farm, but before the time 
for performance arrived, the house thereon had burned and 
the defendant refused to accept a deed tendered. The plaintiff 
sues .for $500 as liquidated damages under the contract. Held 
for the defendant. The court holding, "When property, real or 
personal, is destroyed by fire, the loss falls upon the party who 
is the owner at the time; and if the owner of a house and lan<d 
agrees to sell and convey it upon the payment of a certain price 
which the purchaser agrees to pay and before full payment the 
house is destroyed by accidental fire, so that the vendor cannot 
perform the agreement on his part, he cannot recover or retain 
any part of the purchase money/' 

Here you have a case of a breach in limine; the tender by 
the plaintiff was in itself a breach of his promise; he tendered a 
deed to land which was not the subject of the contract; he ten- 
dered a part performance where an entire, performance was due; 
a breach at the outset and the court implied a condition. to protect 
the defendant. 

While it is not true that a breach on the part of the plaintiff 
as a general proposition will excuse performance by the defend- 
ant, it is true where you have a condition, express or implied, in 
fact or in law. Here you have no genuine condition, but it is a 
typical case where the court will insert one arbitrarily in law. 

Jonassohn v. Young, 4 B. & S., 296, 1863, p. 1179. De- 
fendant agreed to buy coal of a certain grade from plaintiff to 
be shipped by certain vessel furnished by defendant during nine 
months. After a receipt of part, defendant refuced to accept more, 
as that received was inferior in grade. Held for plaintiff (mis- 
print at end of case). Breach of plaintiff goes to only part of 
the consideration. 

In this case the demurrer was sustained, the court holding 
that there was a breach by the plaintiff, but it was a breach 
after part performance, the defendant, having accepted the coal 
which was delivered, and therefore, such a breach to be a defence 
must go to the essence of the contract. But the court found that 
the breach did not go to the essence and therefore the plaintiff 
was allowed to recover. 

When you have a condition in a contract, the defendant, having 
the right to insist upon that condition, will not be allowed to 
waive it for one purpose, and insist upon it for another. It is a 
defence which he has to an action, and he may adopt it or not, but 
when he makes a choice, that is final, and he will not be allowed 
to take an inconsistent position. There was a time when a breach 
in this case would have given rise to the implication of a condition 
in law, and that time was when the breach was a breach in limine. 
The performance started with a breach, but when the defendant 
received and accepted the coal, although he may not have waived 
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the breach as a breach of contract, and would have retained an 
action for furnishing the bad coal, he cannot receive the coal with- 
out waiving the condition, the condition being a right which he 
could then exercise, and which would give him a legal right to 
reject the coal. Any breach after that was after part perform- 
ance, and the question then is (there being no real condition in 
the contract) whether the breach went to the essence of the con- 
tract, because after part performance a condition will not be im- 
plied in law unless the breach goes to the essence of the contract, 
where the parties cannot be put in status quo. 

Tully v. Howling, 1 Q. B., 182, 1877, p. 1186. Counter- 
claim in an action of debt. Plaintiff agreed to charter defend- 
ant's ship for one year, commencing April 9th. Vessel was not 
ready until June 17th * and plaintiff refused to take it. Held: 
For plaintiff (counter claim rejected). Lapse of so much time 
would frustrate purpose of agreement. (See p. 1189.) Breach 
here was in limine and it also went to the essence. The court 
decided it on the latter ground. 

(3) Norrington v. Wright, 115 U. S. 188, 1885, p. 1190. 
Defendant agreed to buy 5,000 tons of iron of plaintiff to 
be shipped at the rate of about 1,000 tons per month, beginning in 
February, delivery to be completed within six months. Plaintiff 
made February shipment of 400 tons, March shipment of 880 tons, 
and April shipment of 1,571 tons. Defendant paying for the 
400 tons, but on learning in May the amounts of each months 
shipments, refused to accept the other two, as well as the sub- 
sequent shipments. Held: For defendant. Follows Hoare v. 
Rennie. (1st full paragraph of opinion, p. 1193, bottom 1194, 
top 1195, last paragraph of opinion, p. 1201.) 

(4) Gerli v. Poidebard Silk Co., 57 N. J. L., 432, 1894, p. 1202. 
Defendant agreed to buy thirty bales of silk to be delivered 
in three installments between specified days. Plaintiff was un- 
able to make delivery of first installment at proper time. De- 
fendant extended time, but plaintiff being still unable to deliver, 
defendant then gave notice of repudiation of contract. Held: 
For plaintiff. Defendant not discharged from his obligation be- 
cause the conduct of plaintiff did not evince any intent to abandon 
the contract, the court treating it as a severable contract. 

Norrington v. Wright stands for this proposition that in an 
installment contract, a contract where the performance by plain- 
tiff is to consist of several distinct acts and performance by de- 
fendant is also to consist of several distinct acts related to the 
acts of the plaintiff, a breach by the plaintiff with reference to 
the first installment (or first act of performance) will justify the 
defendant in repudiating the whole contract. 

The doctrine of Gerli v. Silk Co. is, that a breach with refer- 
ence to any one, even the first, installment in such a contract 
will not justify the other party in repudiating the whole contract; 
that in an installment contract, even a breach in limine will not 
justify repudiation. And the reason given for it in those jurisdic- 
tions holding that view, is, that such contracts are divisible or sev- 
erable contracts, and that the several installments have no rela- 
tion to each other such that a breach of one would affect the obli- 
gation as to the other. 

Leaving out of * ne question installment contracts, and taking 
the cases we have in cte r consideration on the main point of 
Hoare v. Rennie q f)tfke of St. Albans v. Shore, which had to 
do with a breach j "d # ^le, note here again, that a law court will 
always imply a ^ *} l**vrfi i n law u P on a breach in limine on the 
theory that the J*hAi& -^ere in status quo and neither of them 
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were injured by the implication of the condition and that it works 
out justice between the parties because it would be unfair to the 
defendant to make him take as performance that which is not 
performance. That disposes of the case of Wells v. Calnan; the 
tender there was a breach in limine. But a case like Jonassohn 
v. Young, where the vendee attempts to repudiate, where there 
has been a part performance; where the defendant attempts to 
repudiate when he has accepted the part performance with knowl- 
edge that there was a breach is different. And from this we get a 
class of cases where in the nature of things the defendant has had 
to have part performance by the plaintiff before he could tell 
whether or not there had been a breach, which is Norrington v. 
Wright. In Jonassohn v. Young we have a promisor whose con- 
dition rests upon a condition and he will not be allowed to take 
two inconsistent positions with reference to that condition which is 
put into the contract for his benefit. Either he must insist upon it 
or waive it and if he does not insist upon it when he has knowledge 
of it, of course that is a waiver. That is the simple ground for 
the decision of the case, the defendant took part of the coal with 
knowledge that it was not of the same quality as the sample and 
while he had not waived the breach of the contract by the plaintiff 
and has left his right for damages for that breach, yet he has 
waived the condition which underlay his own promise. But where 
you have a breach at the outset and where performance has con>- 
tinued after the breach and the other party has been in ignorance 
of the breach you have a very much more difficult question. Shall 
he then be allowed to repudiate the contract at the time when he 
learns of the breach, is an important question involved in Nor- 
rington v. Wright, which also involves the further question of the 
rights of the parties in an installment contract, a breach arising 
on any installment, whether the first or any subsequent one. The 
first question is not determined by the nature of the contract as 
being an installment contract, but the question of the right of a 
party to repudiate his contract on the discovery that there had 
been a breach in limine after the party guilty had gone on per- 
forming. And on this you will find two classed of cases, the first, 
where under these circumstances the parties may be put in status 
quo, and the second, where under these circumstances the parties 
cannot be put in status auo. A bilateral contract for the con- 
struction of a house, where A, the builder, was to begin on May 
1st and did not begin until the 6th, and completed construction, 
could illustrate the second class. The parties cannot be put in 
status quo. Norrington v. Wright is an illustration of the "other 
class of cases. Before taking up these cases let u's consider the 
following: 

Clark v. Fey, 121 N. Y., 470, 1890, p. 1201. Here was pi 
contract for the sale of iron to be shipped within January, Feb- 
ruary or March at the seller's option. The court held that such 
stipulation as to the time the shipments were to be made is a part 
of the description of the subject matter of the contract and unless 
so shipped is not a tender of the article contracted for. 

CASE: 1 — A agreed to convey to B lot X on June 1st. A 
tenders deed June 2nd. Would any court say that B would be 
entitled to refuse to accept the deed because A did not tender a deed 
of the right property ? Surely not. 

CASE: 2 — A agrees to sell to B 1,000 bushels of wheat, to 
be shipped in the Spring of 1910. A gets the wheat ready in 
good time, but is unable to get enough sailors to man the ship 
until early summer. Could B reject the wheat because it was 
"not the wheat he agreed to buy?" 
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•CASE: 3 — A agrees to sell to B 1,000 bushels of spring 
wheat. He ships winter wheat of the same grade and quality. 
Here B could of course reject the wheat because it is not the 
wheat purchased. 

It is perfectly absurd to say the day of delivery goes to the 
identity of the subject matter. It ha's nothing to do with the quan- 
tity, quality or identity of the subject matter of the article. It is 
a plain breach in limine in which the court will always imply a con- 
dition in law. The first breach has a distinct character different 
from any other breach at any other stage of the contract for the 
reason that the parties are then always in status quo. In the case 
of a breach after part performance they may or may not be; 
they usually are not in status quo; that is the difference between 
such a breach and those coming after. Now where the parties in 
the case of a breach after part performance may be readily put 
in status quo, the court will imply a condition, for the promisee is 
in a position to say, "Here is everything you gave in just the con- 
dition you gave it," and the reason which applies to breaches in 
limine will apply there. But where the parties cannot be put in 
status quo it will not be implied. In Clark v. Fey, we have an 
illustration of the first proposition, a breach in limine, where the 
partie's could be placed in status quo. And this is the distinction 
which the court in Gerli v. Silk Co., page 1204, criticises in the 
following terms, to wit: — "On principle, I do not see that, for such 
a purpose, the first act to be done stands upon a different foot- 
ing from subsequent acts. A default in that does not make it more 
certain than do other defaults that the party aggrieved cannot get 
exactly what he contracted for; etc." This distinction the New 
Jersey court refused to make i's made in a very respectable major- 
ity of decisions. New Jersey never has made it and that, in fact, 
is the reason the case of Gerli v. Silk Co. was taken over to New 
Jersey to be tried. The New Jersey court looks at it only from 
one point of view and assumes a whole series of thing's, that the 
breach may be immaterial and that the defendant may get sub- 
stantially what he contracted for and may be compensated by suit 
for that breach as for any other, which is all immaterial. The 
parties being where they started from, the defendant does not have 
to take that kind of a performance for a regular performance, and 
the court will sustain him in that, because it is, at the outset, a 
breach in limine. Now the reason which the courts in New Jersey 
give for this doctrine is found on page 1205, where the court 
treats an installment contract as though it were so many different 
contracts. There are no three contracts in this case. There is only 
one promise and one contract. When the plaintiff has broken 
the promise as to one installment he has broken the whole prom- 
ise. There is the difficulty in this decision of Gerli v. Silk Co., 
because the court treats the contract with three installments just 
as though it were three contracts. That is absurd. If the parties 
wanted three contracts they would have put it in that form. Here 
the defendant wanted three thousand tons delivered at different 
times. So the foundation for a refusal to accept that which is 
not a performance of the first installment rests upon the same 
basis as does a refusal to accept a part performance at the out- 
set in an ordinary contract. Secondly, defendant's refusal to ac- 
cept that which is not the performance of the second installment is 
not at all a refusal to accept performance of a second promise, 
because of the breach °^ ^ e first promise, it is because of the 
breach of the wh j p r omise. 

As a matter nthority Norrington v. Wright, which is en- 

tirely inconsistent %+fr the Silk Co. case, represents the weight 
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of authority and seemingly by far the better reasoning. That' case 
is an authority for the implication of a condition in a breach in 
limine after part performance where the parties can be put in sta- 
tus quo. There are two lines of decisions in England, in one of 
which the leading case is Hoare v. Rennie, in accord with Norring- 
ton v. Wright, and the other, which is headed by Simpson v. Crip- 
pin, which is contrary to Hoare v. Rennie. L. R. 8, Q. B. 14. 

In regard to all installment contracts, even under Gerli v. 
Silk Co., if there is a breach of any installment which would in- 
dicate an intention not to perform any of the contract, then the 
other party will be allowed to repudiate. The theory of the sepa- 
rate installments being separate promises and contracts would, 
of course, not be effective where the breach shows an intention 
not to perform further. 

Some N. Y. cases are Pope v. Porter, 102 N. Y., 571, which has 
approved the decision of Norrington v. Wright. Also see 121 N. 
S., 255, 12 R. I., 82. The earlier cases in N. Y. seem to be contra to 
the view of Norrington v. Wright, 89 N. Y., 540; 26 N. Y., 217; 
Hill v. Blake, 97 N. Y. 221; Cohn v. Piatt, 69 N. Y. 348; 89 Pa. 
231 77 Pa. 228 

' Boone ' v. Eyre, 1 H. Blackstone, 273, N. "A.," 1176, p. 
1206. Defendant paid £500 and agreed to pay a £160 yearly an- 
nuity for life for plaintiff's plantation "with the stock of negroes" 
on it. Defendant refused to pay the annuity because the plaintiff 
did not have good title to the negroes. Held: For plaintiff. 
Where mutual covenants go to only a part of the consideration 
and the breach may be paid for in damages, the defendant has a 
remedy on his covenant and shall not plead it as a condition pre- 
cedent. 

This would be a case where the court would imply a condition 
to-day and a failure to include any one of the negroes would be 
the ground for the implication of the condition. The distinction 
wa's not made at the date of this case. 

Ritchie v. Atkinson, 10 East, 295, 1808, p. 1207. Defendant 
agreed to pay the freight on a cargo which plaintiff was to 
transport. Owing- to rumor of embargo plaintiff loaded only 
about half of the cargo and claims freight therefor. Held: For 
plaintiff. "Condition is divisible" and in justice plaintiff should 
be paid for what he carried. 

The real reason for the decision is the injustice, the inequality, 
which would result from the implication of a condition. It is not 
a case of apportionment of damages. You could do that in a 
great many cases where a condition i's implied in law. You could 
have adequate relief by an action for damages in those cases too. 
The apportionability of the damages does not solve the question. 
The question is simply whether the implication of a condition will 
be necessary as a matter of justice in striking a balance between 
the parties. In Norrington v. Wright there had been such a part 
performance, but, nevertheless, they could be put in status quo. 
In this case it is not possible. The plaintiff could not be put back 
where he was and besides the breach was not his fault. While 
that wouldn't make any difference as a matter of law in excusing 
his non-performance, yet it would count on the question, whether 
it would be a basis for the implication of a condition. But the 
important thing is that the parties could not be put in status quo 
and therefore it is not a case where the court will imply a condi- 
tion in law, the breach not going to the essence of the contract. 
That is true in every case after part performance, if the parties 
cannot be put in status quo the court will not imply the condition 
unless the breach went to the root of the contract, spoiled the 
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whole purpose of the contract for the defendant, when it will be 
implied. 

Franklin v. Miller, 4 A. & E., 599, 1836, p. 1211. De- 
fendant agreed to pay plaintiff £40 quarterly and repay plaintiff's 
outlays for defendant, plaintiff to pay defendant's debts and one 
sovereign per week besides. Plaintiff sues for balance due and 
defendant pleads that plaintiff hadn't paid all of the debts, nor 
had he paid the one sovereign for certain weeks. Held: For 
plaintiff. Plaintiff's breach didn't go to the essence and not a 
breach in limine. 

The plaintiff having performed a part of the stipulation to 
be performed on his part, the breach occurred after part perform- 
ance, and therefore the breach must go to the essence of the con- 
tract in order to have a condition implied in law, if not being 
possible to put the parties in status quo. 

The distinction between this case and Norrington v. Wright is 
that in Franklin v. Miller the plaintiff had largely performed the 
contract on his part. 

Distinction Between Breach of Instalment to Pay and Breach of 
Instalment to Deliver. 

It should be noted that the cases of Norrington v. Wright 
and Gerli v. Silk Company and the cases siding with these cases, 
apply only to breaches of installments as to deliveries under the 
contract. They do not apply to the payments made for those in- 
stallments. All cases, whether in accord with one or the other 
of the above cases, hold that where the breach consists in the 
payment for any installment no condition will be implied. Leading 
cases on this point are 9 App. Cases 434; 2 V. & H. 882 and 9 
C. P. 208. None of these cases, however, attempt to explain the 
distinction and it is difficult to find one. A theoretical distinction 
has been attempted by Langdell. He says, — Where the breach is 
by the seller, you have the ordinary case of a breach in limine, 
applicable the same to an installment contract as to an entire or 
any other contract; but where you have a breach by the buyer 
of his promise to pay upon delivery, after the delivery has been 
made his promise ceases to be a promise and is a debt created. 

In a case where the first installment is due June 1st, pay- 
ment to be made June 2nd, and when that delivery is made and the 
second of June arrives, there is a debt for the amount promised. 
That a debt does not rest in a promise, and in order to have a con- 
ditional contract you must generally have a bilateral contract; a 
debt can be no part of a bilateral contract; a debt is a unilateral 
obligation; therefore, as to that installment you have no bi- 
lateral obligation at all, and therefore there can be nothing upon 
which the plaintiff's, the seller's, performance can depend. 

There is one class of contracts not within that doctrine, where 
the payments are not apportioned to the deliveries. Take the ordinary 
building contract, where the owner agrees to pay a certain sum 
when the foundation is in, another when the first story is up, 
etc.; it is a well known fact that the&e payments are not pay- 
ments for the work that has been done* simply; they are pay- 
ments looking to the furnishing of funds to the contractor with 
which to go on with the work; they are also part payments 
in advance. So upon the completion of the foundation, there 
would be no debt created, because you could not say what liqui- 
dated sum was due. 

Do not confuse these classes of cases with the cases where a 
party may receive part performance and yet insist upon a condi- 
tion; he cannot do that in this class of cases usually. But there 
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are many cases,* where, from the very nature of the contract, the 
defendant must receive a large part or full performance before he 
has a right to injsist upon the condition, and in that class he may 
wait until his right arises, and then insist upon the condition, al- 
though by so doing he may deprive the other party of all the 
benefit of the contract. E. G. 

Building contracts are usually entire contracts. A condition 
in such contracts may be a genuine one, or one implied in law. 
Generally; unless otherwise stipulated, full completion is the con- 
dition before payment may be required. That being the character 
of the contract, it is obvious that the defendant cannot tell whether 
the condition ijs going to be performed until the house is up, in a 
great many instances. 

Another example is the case of the delivery of a certain quan- 
tity of wheat, until all the wheat is delivered. When he gets 200 
out of 500 bushels he cannot tell whether he is going to get the 
other 300. So he cannot exercise the choice of waiving it, until 
there has been a chance of full performance. See Smith v. Brad., 
26 N. Y., 173, where the defendant had in the nature of things to 
receive a large part of the performance, before he could deter- 
mine whether he would waive or insist upon the condition. That 
is involved in this decision; the waiver of the condition which would 
have been implied upon a breach in limine. 

As to Strict Performance of Conditions. 

Assuming that you have found a condition implied in law, what 
is true of an express condition or a condition implied in fact, as to 
performance, is also true of such a condition; the terms must be per- 
formed just as strictly in the one as in the other. The difference 
lies in this: — The term's of an express or implied in fact condi- 
tion must be performed strictly, whereas in conditions implied in 
law, barring breaches in limine, you will generally not have any 
condition at all unless the term is material. In other words, 
every term of a true condition must be performed, whether ma- 
terial or immaterial; on the other hand you will not, barring 
breaches in limine, have any conditions implied in law unless you 
have something which is material to the contract. 

This doctrine of breach in limine makes not all, but most 
contracts conditional. This doctrine must not be extended too 
far. It does not apply even to every case where the plaintiff has 
broken his contract, for there are cases where, although the plain- 
tiff has broken his contract, he may nevertheless recover. 

CASE: Plaintiff promises to forbear to sue defendant upon 
a certain claim; defendant promises to pay him $500 a month from 
date; plaintiff sues and does not allege performance; plaintiff 
could nevertheless recover; he could not allege performance; full 
performance was impossible up to the date when the defendant's 
performance became due; defendant's promise was one to refrain 
perpetually. Yet there might have been a breach in limine. 

CASE: Plaintiff agrees to teach the defendant a certain sub- 
ject; defendant in consideration promises to pay plaintiff $100 in 
a week. Plaintiff suejs' defendant when the week is up and de- 
fendant alleges that the plaintiff has not even made an attempt 
to teach him. Plaintiff could recover, because there is something 
in the nature of things which could not be performed by the plain- 
tiff before the defendant's obligation became due. So it is only a 
breach in limine which, consistently with the terms of the contract, 
will permit the implication of a condition precedent which 
does not violate a clear intention expressed by the parties. 

CASE: Where A agrees to build a house for B and to start 
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on June Dst, but starts on June 2nd and goes on with the con- 
struction, B being in Europe until July 1st, would you allow him 
to stop A? What are A's rights? Would you allow B to show 
that the whole purpose of the contract was defeated by A's not 
beginning on time? 

Bradford v. Williams, 7 Exchequer, 259, 1872, p. 1215.. De- 
fendant agreed to carry cargoes on his ship from May, '71, 
until March, '72, plaintiff to supply the cargoes. In September, 
'71, plaintiff refused to supply cargoes for a month, whereupon 
defendant repudiated the contract. Held: For defendant. Breach 
went to the essence, "no crolss-action for damages would have 
fully compensated him." He contracted for and was entitled to 
continuous employment. 

With regard to the case where a contractor starts one or 
two days late, and the owner says he will not allow him to go 
ahead with the contract, and the contractor, nevertheless, builds 
the house; you may say that it is unjust for a man to put money 
into a house and then get nothing for it, but ajs a matter of law 
it is not. The money which he is putting on the owner's land 
after his breach and notice to quit work is a gratuity. 

But, of course, it would be a monstrous thing to say that if A 
in B's absence, instead of beginning on the 1st of June, began the 
construction on the second, he should not be allowed to have any 
rights at all. He has no rights under the contract, but he could 
recover in Quasi-contract, which is based on principles of equity, 
and he would be allowed to recover just what the owner was bene- 
fited; and there also, you take into consideration whether B was 
injured by A's beginning a day late. B can prove the breach 
went to the essence of the contract if that were so and thus defeat 
recovery. 

Distinction Between the Obligation and Condition Found in the 
Same Promise. 

Bettini v. Gye, 1 Q. B. D., 183, 1876, p. 1218. Defendant 
employed plaintiff to sing in his opera for 13 weeks, engagement 
to start March 30th, the plaintiff to be ready and present for re- 
hearsals at least six days prior thereto. Plaintiff didn't arrive 
until March 28th, being delayed by illness, and defendant repudiated 
the contract, though plaintiff had sung for no one else. Held: For 
plaintiff. There was no clear intent that the defendant should 
have the right of repudiation from the terms of the contract. 
There had been part performance and the breach did not go to 
the essence. The part performance was in not feinging for anyone 
else. The defendant may have a cross action for damages result- 
ing from the breach of the obligation to appear on the 24th. 

Poussord v. Spiers, 1 Q. B. D.* 410, 1876, p. 1222. De- 
fendant engaged plaintiff's wife to sing and play in opera. Owing 
to illness plaintiff's wife was unable to take her part for the first 
week, though she had attended rehearsals up to within a few days 
of the first performance. Another artist wajs engaged and de- 
fendant's contract with plaintiff's wife was repudiated. Held: 
For defendant. The breach went to the essence, the illness being 
serious, of uncertain duration, and the employment of a substitute 
necessary. But defendant would have no right of action against 
plaintiff for breach health being an implied condition. 

CASE: A agj. G ' eS to deliver a horse to B on the 1st of May 
and B agrees to ** $500 for it on the 15th, provided the horse 
has been delivere/f ^Af ter the contract is made B says to A, "You 
need not offer ^ u * ^^orse for I will not take it," but before per- 
formance he lat * foe t0 A, "I have changed my mind. You may 
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deliver the horse. I do want it." A does not deliver the horse 
and sues. Should he recover? 

In Bettini v. Gye, the court says, "The question raised by 
the demurrer is, not whether the plaintiff has any excuse for fail- 
ing to fulfill his part of his contract, which may prevent his being 
liable .in damages for not doing so, but whether his failure to do 
so justified the defendant in refusing to proceed with the engage- 
ment, and fulfill his, the defendant's part. And the answer to 
that question depends on whether this part of the contract is a 
condition precedent to the defendant's liability, or only an inde- 
pendent agreement, a breach of which will not justify a repudia- 
tion of the contract, but will only be a cause of action for a com- 
pensation in damages." And in Poussard v. Spiers, the court says, 
"This inability having been occasioned by sickness was not any 
breach of contract by the plaintiff, and no action can lie against 
him for the failure thus occasioned. But the damages to the de- 
fendants and the consequent failure of consideration is just as 
great as if it had been occasioned by the plaintiff's fault, instead 
of his wife's misfortune. The breach was so great as to go to 
the root of the matter * * * and it frees the defendant from 
his obligation." 

These cases bring out sharply the distinction between that part 
of a promise which makes a condition of another promise and 
that part of a promise which is an obligation, in other words, the 
distinction between the condition and obligation involved in a 
promise. Very frequently we have both involved in a promise. 
The same stipulation in a contract may be both an obligation of 
the promisor and a condition of another promise of the other 
party. Just as we have stipulations in a contract which at the 
same time are warranties and conditions, so very many times 
promises not warranties are both obligations and conditions, and 
the distinction is brought out in these two sets of cases. This 
distinction between the condition in the promise and the obliga- 
tion in the same promise is an important one. One may be broken 
and the other left; one may be excused and the other not; one 
may be waived and the other not effected, as these cases illus- 
trate. In Bettini v. Gye the only question in the suit by the plain- 
tiff for the defendant's refusal to perform his promise was 
whether the plaintiff had broken the condition upon which the de- 
fendant's v obligation rested. That in such a case rests upon the 
prior question whether there is a condition of the defendant's 
promise. There is no express or implied in fact condition, so the 
question there is, will the law imply a condition? The court con- 
siders this entirely irrespective of the question whether the plain- 
tiff has broken an obligation. It is assumed that plaintiff has 
broken his obligation, nevertheless, the whole case is concerned 
with the question whether the plaintiff had broken the condition 
which is involved in the same promise which the plaintiff had 
evidently broken. The question of breach arose in this case after 
part performance. The plaintiff had performed a very material 
part of the contract prior to the breach, consisting in the observ- 
ance of a negative covenant not to sing elsewhere. There is no 
way of measuring the damages or the value of that performance 
to the plaintiff, so the parties could not be put in status quo 
and it is for that reason that the only question left is whether 
the breach of the plaintiff went to the essence of the contract. 
The court said it did not defeat the defendant's purpose in the 
contract; did not destroy the whole value of the contract to the 
defendant and therefore the court refused to imply the condition. 
So as . far as the question of the condition in the case is con- 
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cerned, the plaintiff's failure to perform would not prevent recov- 
ery. On the other hand in Poussard v. Spiers the court found 
under similar facts that the plaintiff's breach did go to the es- 
sence of the contract. The contract as a matter of law was the 
same in the two cases; the breach by the plaintiff occurred in 
both cases after part performance. Therefore, in order to deter- 
mine whether a condition should be implied in law it must first be 
determined whether the breach by the plaintiff went to the es- 
sence of the contract, because after part performance a condition 
will not be implied unless the breach goes to the essence, where 
the parties cannot be put in status quo. The court in Poussard 
v. SDiers found the breach did go to the essence and implied the 
condition and the plaintiff was non-suited. But the plaintiff's 
•wife had broken the contract, had violated her promise and yet 
no action would lie against the plaintiff by the defendant for that 
breach. Her failure to perform is excused because it was a per- 
sonal contract, calling for personal services and inability to per- 
form through illness excused the breach. But the same thing 
did not excuse the non-performance of the condition. And that 
distinction is perfectly clear. There will be no affirmative right 
of action by the defendant against the plaintiff upon the breach. 
Nevertheless the defendant's obligation was dependent, was con- 
ditional, upon something to be done by the plaintiff and that not 
having been done the defendant's obligation never would arise un- 
less he chose to waive the condition, which he did not. Nothing 
excuses non-performance of a condition except the act or state- 
ment or waiver by the defendant, although several different things 
may excuse the non-performance of the same stipulation as re- 
gards its character as an obligation. And vice versa the defend- 
ant by his act or expression may waive the performance of the 
condition put in for his benefit without at all waiving the prom- 
ise in which the condition is involved. When once waived it is 
gone. That is obvious from the nature of a condition. It is a 
contingency upon which one party's obligation rests; put in for 
his protection; a defence relieving him from performance unless 
it is performed; it is a personal defence to him; he may waive it 
or insist upon it as he chooses, but he has the choice either to 
insist upon it or waive it and if he has waived it it is gone for 
good. His statement later that he will insist upon it avails him 
nothing. 

The dicta in some of these cases are to the effect that there 
can be no such thing as an anticipatory breach, a breach of the con- 
tract before time for performance arrives. The heavy weight of 
authority as a matter of decided cases is against that view. The 
heavy weight of authority is that a contract may be broken be- 
fore performance is due by some statement or action indicating 
clearly an intention not to perform when the time for perform- 
ance has arrived. There is an explanation of how that came 
to be the law, but a change in the law in this respect is looked for. 
The history of the thing is that the question came up in connec- 
tion with a contract to marry where the court felt that by virtue 
of a contract to marry, a relationship, a status, was established be- 
tween the parties and that there was involved and implied in the 
contract an agreement by the parties mutually not to do anything 
inconsistent with that relationship, that status, and that it would 
be held to be a breach if either one of the parties did anything 
inconsistent with that relation. And so they gave the party who 
was offended an immediate action without the necessity of wait- 
ing until the time set for the marriage had arrived. In that re- 
spect there is no difference between this kind of a contract and 
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any other, but that is perhaps the explanation of how the doctrine 
came into the law of contracts. Having been established there, it 
was applied to other cases. A's a matter of logic, of course, a 
promise cannot be broken before the time for its performance ar- 
rives, but the law is as stated above. See Hochster v. De La Tour 
and Frost v. Knight, infra. 

James v. Burchell, 82 N. Y., 108, 1880, p. 1227. Defendant 
agreed to buy lots from plaintiff and to build houses thereon 
within seven months of February 10, '71; plaintiff to advance 
money for erection, and "to convey or cause to be conveyed" 
within eight months; plaintiff gave warranty deed to third party 
on date of contract, no incumbrance being mentioned in the deed. 
Defendant refused to go into possession and build, etc. Held: 
For defendant. By plaintiff's deed defendant lost benefit of 
plaintiff's responsibility and defendant was not bound to take 
possession and erect the buildings, having knowledge that plain- 
tiff had no title. 

Now this case is entirely different from the last proposition 
discussed. Here you would have an implied promise not based at 
all on the simple fact that the parties have made a contract; not 
based at all upon any notion that a contract establishes a relation- 
ship before the time of performance arrives; but based upon the 
character of the contract. There certainly was a promise implied 
on the part of the plaintiff in that case to give to the defendant 
at all times lawful access to the land upon which he was to build 
the house's. You cannot escape from that implication; the plain- 
tiff's controlling the land was necessarily a condition. It was so 
apparent that that was what the plaintiff was promising that it 
was not thought necessary to put it into the contract, but it is 
essentially a part of the plaintiff's engagement and it is that en- 
gagement that the plaintiff broke by putting it out of his power 
v so far as he could, to give the defendant that entry upon the 
land. He broke a clearly implied promise at the outset. An ordi- 
nary case of breach in limine where the defendant availed himself 
of the privilege given by the law in such a case to say he would 
not go on with the contract. There is a case where it is legiti- 
mate to imply a promise, but in the other cases discussed above 
no situation exists to give rise to any such implication what- 
ever. 

SECTION II. CONDITIONS SUBSEQUENT. 

CASE: A gave B his bond to pay $1,000 on June 1st, "but if 
before the first of June he should deliver two horses, the bond 
should be null and void, otherwise to be in full force and effect/' 
On the second of June B starts a suit. Should he allege that 
the horses were not delivered? 

"A condition 'subsequent is some fact or event other than 
performance itself which the contract provides shall relieve the 
promisor from an existing liability to perform." 

"Very few genuine conditions subsequent are found in the law 
of contracts, for in that law 'condition subsequent' must mean 
'conditions subsequent to the liability,' if it means anything; and 
in contracts we do not often, in any real sense, have conditions 
subsequent to liability. An example, however, of an actual con- 
dition subsequent is the clause in a fire insurance policy that 
after proof of loss has been furnished and liability of the com- 
pany has attached, that liability shall cease unless suit be brought 
within a certain time shorter than the regular statute of limita- 
tions." From C. L. R., March, 1907. (See Semmes v. Hartford 
Ins. Co. (1871) 13 Wall. 158, and cases cited in 1 W. 728, n.) See 
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Langdell, Section 42, et seq; Harriman (2d ed.) Section 301. (Note 
inconsistent theories and examples given.) 

CASE: 1— A gives a bond to B by which he agrees to pay B 
$1,000 January 1st, 1909, provided A shall not have paid B $500 on 
or before August 1st, 1908. 

CASE: 2 — A deeds a lot to X, and also gives him a bond 
for $500 payable Jan. 1, 1909, with the proviso following the cove- 
nant in the bond, that in case such a payment shall be made on 
that date, then the deed given to secure the bond shall become 
null and void. 

CASE: 3— A covenants to pay B $1,000 January 1st, 1909, but 
if on or before such date A shall pay B $500, this obligation to be 
null and void. Right of action, when? Condition precedent or 
subsequent ? 

When is there a right of action on the bond in Case 1? Con- 
dition precedent or subsequent? 

Conditions subsequent are conditions precedent in effect, 
though subsequent in form, because the effect of them is that no 
cause of action really arises until the performance or non-per- 
formance, whether the stipulation be positive or negative as the 
case may be. But as a matter of law and practice, whenever you* 
find a condition in the form of a subsequent condition, the effect 
will be to cast the burden of alleging and proving performance 
on the defendant; it becomes part of the defence, instead of part 
of the plaintiff's case. So that as a matter of law, the mere 
turning of words makes what would otherwise be a bar to the 
plaintiff's recovery, unless alleged and proved by the plaintiff, a 
part of the defendant's case. 

Elliott v. Blake, 1 Levine, 88, 1662, p. 1231, Covenant. 
Defendant covenanted to deliver saltpeter before a certain day, 
"provided that if any mischance happen by fire or water to dis- 
able him, that he should be excused." Defendant pleads that he 
was disabled by accident of fire. On verdict for plaintiff, de- 
fendant moves in arrest of judgment, alleging variance, declara- 
tion being on absolute deed, proof showing conditional one. Held: 
For plaintiff. Declaration need only show the covenant. De- 
fendant must plead and prove defeasance (= condition subsequent). 

This case shows the practical effect of distinguishing be- 
tween conditions precedent and subsequent. IN CONDITIONS 
PRECEDENT, IT IS PART OF THE PLAINTIFF'S CAUSE OF 
ACTION TO ALLEGE AND PROVE PERFORMANCE OF THE 
CONDITION, or show an excuse for non-performance of the con- 
dition; but IN CONDITIONS SUBSEQUENT, as the court holds 
here, THE BURDEN IS ENTIRELY ON THE DEFENDANT 
TO ALLEGE AND PROVE THE NON-PERFORMANCE of the 
condition. That practical effect, as illustrated by that case, is 
well fixed in the law. 

As matter of principle, in such a case, which is typical, no 
right of action would arise until the plaintiff could show that the 
defendant had failed to deliver the goods and that his failure was 
not the result of one of the acts contemplated in the contract, 
because the defendant had only covenanted to deliver in certain 
contingencies. So the plaintiff has not brought himself within 
the terms of the contract until he has shown that the defendant 
has not performed and that the contingencies which were to excuse 
the performance had not happened. 

Cage v. Acton, 1 Lord Raymond, 515, 1697, p. 1231. Debt, 
for rent against admx. (the widow) of lessee. Defendant pleads 
that she has no assets except £250 which she retained in part 
satisfaction of a £2,000 bond given to her by her husband before 
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their marriage. The bond provided that if defendant survived 
the intestate and either he or his heirs should give her £1,000 within 
a certain time, then the bond should be void. Defendant avers that 
neither gave her the £1,000 with the time. Plaintiff contends 
that there was an immediate debt created which the marriage ex- 
tinguished and that defendant had no right to retain the £250. 
Held: For defendant. There was no right of action on this bond 
during coverture, but the debt was suspended or in abeyance and 
merely contingent. The bond could not be sued on until the con- 
dition was broken, which could not be during the coverture. Holt, 
J. (dissenting) contended that there was an immediate debt and 
that it was extinguished, saying that the method of pleading such 
a bond (the burden being on defendant to show defeasance) was 
good evidence in favor of this view. 

In this case, the majority opinion laid down the effect of a 
condition subsequent; if there had been a right of action on the 
bond at any time before the death, it would have been wiped out 
by the rule that by intermarriage contracts between husband and 
wife are destroyed. That bond could only remain in existence as 
a chose in action in case there was no right of action thereon 
during coverture or before, but since no right of action existed 
until the husband's death, marriage could not effect it. 

Hesketh v. Gray, Sayer, 185, 1775, p. 1239. Debt upon 
£5,000 bond, conditioned to be void if defendant should within three 
months after expiration of six years at request of plaintiff resign 
and deliver up vicarage to the proper ordinary. Defendant pleads 
that he offered to resign, but ordinary refused to accept. Held: 
For plaintiff. Defendant undertook to resign, which requires or- 
dinary's acceptance. This undertaking was for the act of a third 
person (not his trustee, whom the court would compel to act) 
and he must show performance by such person. The condition of 
an ordinary bond is always subsequent in form: — to be void on 
the happening or non-happening of a certain event. The burden 
of alleging and proving performance is thus always cast upon de- 
fendant in absence of express provision of the conjbract that such 
burden shall be on the plaintiff. 

Hotham v. E. India Co., 1 Term Reports, 638, 1787, p. 
1241. Covenant upon charter party (owner against charterer) 
for failure to fully load ship by 100 tons. Charter-party provided 
that no such claim should be allowed unless plaintiff should get 
certificate of deficiency from defendant's agents or officers, which 
certificate defendant agreed to furnish if reasonably demanded 
and (2) unless short tonnage should appear by survey on arrival 
in the Thames. Defendant pleads that plaintiff procured no cer- 
tificates. Plaintiff replies that defendant refused to issue one. 
Held: For plaintiff. If procuring of certificate was condition pre- 
cedent performance by plaintiff was excused by act of de- 
fendant. If survey was condition subsequent, omission to take 
proper steps for which would defeat plaintiff's right of action, 
defendant should have pleaded non-performance. (See Langdell, 
p. 56.) 

Gray v. Gardner, 17 Mass, 188, 1821, p. 1244. Defend- 
ant promised to pay plaintiff a certain sum for oil sold, obligation 
to be void if greater quantity of spurm oil arrived between April 
and October of present year than arrived during same period of 
previous year. Question who should prove performance of the 
condition, there being contradictory evidence whether a certain 
vessel had arrived. Held: For plaintiff. Burden of proof on 
defendant, just like a bond with a condition subsequent. 

Semmes v. Hartford Ins. Co., 13 Wallace, 158, 1871, p. 



Digitized by VjOOQlC 



Conditional and Unconditional 221 

1245. Action upon ' insurance policy, conditioned that no action 
thereon should be sustainable unless commenced within twelve 
months after the loss. Defendant pleads non-compliance with con- 
dition. Reply, that compliance was prevented by Civil War, plain- 
tiff being in Mississippi, defendant in Connecticut. Held: For 
plaintiff. Disability to sue imposed by war relieves plaintiff of 
performance of conditions subsequent. 

New York Life Ins. Co. v. Statham, 93 U. S., 24, 1876, 
p. 1249. Bill in equity and actions at law upon insurance policies 
which contained conditions that in case premium was not paid on 
or before dates named, policies should lapse. Defendant pleads 
non-payment of premiums. Reply, that war excused non-payment. 
Held: For defendant. Contract is entire, not severable. For- 
feitures provided for were necessary as means of protection, and 
time is of essence. Rule permitting revival of debt, the recovery 
of which was prevented by war, does not apply to executory con- 
tracts. Only a rule of equity anyway, and there is no equity in 
such a case as this, where only the bad risks are heard from. 
(Dissent by two judges on ground that war suspends contract, 
peace revives it.) 

Difference in form of conditions affects the substantive law, 
as well as the procedure, as shown by these insurance cases. In 
Semmes v. Hartford Ins. Co., the court held that performance of 
the condition was excused by war. In N. Y. Ins. Co. v. Statham 
the court held it was not excused by war. The only difference is 
that the condition in the former was expressed as subsequent, in 
the latter as precedent. NOTHING WILL EXCUSE PERFORM- 
ANCE OF A CONDITION PRECEDENT EXCEPT CONDUCT 
ON THE PART OF THE DEFENDANT, whereas in the case of 
a condition SUBSEQUENT, PERFORMANCE WILL BE EX- 
CUSED BY AN ACT OF GOD, INEVITABLE ACCIDENT, OR 
AN ACT OF PUBLIC ENEMY. 

The theory of subsequent conditions is set forth in Hotham 
v. East India Co., where the court says, " * * * There was 
a right of action once fairly vested in the plaintiffs from the 
defendants not having fully laden the ship before she left India. 
* * * And this right of action, once vested, was only capable 
of being divested by a subsequent non-feazance — namely, by not 
taking the proper steps to procure a survey after the arrival of 
the ship in the river Thames." 

The fallacy in this is that the plaintiffs never had a cause 
of action for the entire tonnage by the terms of the contract 
unless they had procured the certificate of short tonnage. That 
is the sense of that contract. Defendant promised to take and 
pay for all the vessel could hold, but the contract says the 
plaintiffs 'were not to be allowed to collect for the tonnaee over 
903 tons unless a condition were performed. The plaintiffs have 
not made one step toward the recovery of the tonnage over ;that 
amount until the plaintiffs have produced the certificate. But 
the court said that was a matter of defense and not a part of 
the plaintiffs' cause of action. The defense is that the plaintiff 
had no right to the tonnage over the 903 ,tons unless a certifi- 
cate had been obtained, and the court said the defendant, by 
showing this, would defeat the plaintiffs' case. There is (Only 
one conclusion to be drawn from this; that the plaintiffs' right 
of action was conditional; it was not absolute. For the defendant 
showed that there was a condition which could defeat the plain- 
tiffs' claim. It is not new matter by way of defense. It is not 
an affirmative defense. It is a defense that the plaintiff to 
recover under the contract had to allege and prove something 
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which he has not shown. Take the case and assume that the 
burden is upon the defendant. When that condition is established 
the effect of it is to show that the plaintiffs' cause of action 
was conditioned upon the happening of a certain contingency. 
Therefore, the plaintiff should be defeated because he has not 
shown that the condition was performed. 

It is not claimed by anybody that the calling of such a stipu- 
lation, a condition subsequent, is anything but this, that it shifts 
the burden of proof. Proving the condition underlying the de- 
fendant's promise is usually upon the plaintiff, but the courts 
say if the condition is put in a certain form of words the condi- 
tion is no longer a part of the plaintiff's case, but is a matter of 
defense for the defendant, although when the condition is shown 
it is a condition of the defendant's obligation. Nobody claims 
anything for a condition subsequent but that it is a condition 
precedent but that the form of stating it is changed. 

CASE: The illustration of a bond put as a condition pre- 
cedent would be this: Defendant, A, gives B a bond to pay 
him $5,000 if A shall not have delivered a deed of lot X before 
June 1st. This is a condition precedent, and B could not recover 
without showing that A had not delivered the deed before June 
1st. But if put in the other form, that A gives B his bond for 
$5,000 and says, "But if I shall deliver to B before June 1st a 
deed of lot X, it shall be null and void, otherwise to be in full 
force and effect," it is a condition subsequent which defend- 
ant must allege and prove as a matter of defense. It is not 
claimed that A's obligation is not conditional. Every one knows 
it is conditional in one case as in the other, but the claim is 
that by altering the form of words the burden of proving the 
condition on the one hand or proving the negative, that it was 
not performed, is shifted. If A says he will pay if a certain 
thing does not happen, then B must show that it did not happen, 
but if 'A says he will pay and then goes on to say, "but if a 
certain thing does happen, this obligation shall be void," then 
the burden is upon him to show the negative. It ought to be 
obvious that the promise is the same in both cases. That what 
A promises in both cases is to pay $5,000 upon June 1st unless 
he has tendered a deed. It is absurd to say that the burden of 
proof, the rules of evidence, shall be changed by putting the 
thing in another form. And the way these conditions are referred 
to is that they are conditions, in substance, precedent, but in 
form, subsequent. Now in such a case as that, no matter what 
form you give it, there is no right of action vested until it is 
determined whether or not the condition is performed. It is 
juggling with words to say it is vested subject to being divested 
upon the happening of the condition which was a condition of the 
obligation. It never did vest until you can determine whether the 
cpntingency has happened. A cause of action cannot be vested 
or divested upon the happening of a condition which was a con- 
dition of the cause of action. 

There is no place, as a matter of common sense and logic, 
for a condition subsequent in the law of contracts, for the 
reason, that you cannot give title to a promise. You cannot 
have a promise vested subject to being divested by something 
happening afterwards. A condition subsequent finds its province 
only in the law of property because you can pass title to a horse 
or piece of land or anything which is capable of delivery. In 
the following case (7 Exch., 7) you have an illustration of a 
condition subsequent, e. g., where the plaintiff delivered a horse 
for a consideration received, the agreement being that the de- 
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fendant might return the horse within thirty days in case the 
defendant found that the horse had not been hunted with certain 
hounds and in case he did not answer the description given. Pass 7 
ing title is a matter of intention, and when the horse was so 
delivered, title passed and then by the agreement the title should 
be revested in the plaintiff if something developed later. You 
cannot do that with a cause of action because it is not subject to 
a delivery. You can read any of these cases, in this section of 
Conditions Subsequent, to someone who never studied law and 
they will say that the defendant's promise was conditioned upon 
the happening of something and that the cause of action had 
not arisen until that something had happened. That was what 
the promise meant in each case, and when you have said that 
you have stated a condition precedent to the obligation. And yet 
conditions subsequent, for the purpose of throwing the burden 
of proof on the defendant, exist in the law and unfortunately 
important results come from them. You could not have a more 
ridiculous illustration of the attempted distinction than in the 
two insurance cases. Although in both cases the condition was 
to be performed by the plaintiff, the bringing of the suit in one 
and payment of the premiums in the other, and although the 
attempted excuse was upon the same basis, the intervention of 
war, in one the excuse does not avail the plaintiff , but in the 
other the excuse did avail the plaintiff. Both cases are good 
law. The distinction is simply this, that in one you have what 
is called a condition precedent, which nothing excuses except 
the act of the defendant, not even an act of God or public enemy, 
and in the other you have a condition subsequent, which is ex- 
cused by an act of God and of a public enemy. And yet in both 
leases the contingency upon which the defendant's obligation 
rested was to be performed by the plaintiff and had not happened. 
However, as the distinction exists as a matter of law and 
is important because of the difference in procedure and in excus- 
ing the performance of the condition, it is important to note the 
distinction made in the cases. 

SECTION III. WAIVER OF PERFORMANCE OF CONDITIONS. 

Thompson v. Noel, 1 Levinz, 16, 1660, p. 1254. Plaintiff 
promised to carry 280 men from Ireland to Jamaica at £5 per man. 
He carried 180 and sues for their carriage. Defendant pleads 
that plaintiff refused to accept the 280 men, but doesn't deny 
that plaintiff carried the 180. Held: For plaintiff. Permitting 
plaintiff to carry less than 280 men waived the condition. 

Consent by the defendant that the plaintiff should carry 180 
instead of 280 men was not an excuse or a waiver of the per- 
formance by the plaintiff of his covenant. It was an excuse or 
waiver for failure by plaintiff to perform a condition. It waived 
the covenant so far as it was a condition, but nothing more. So 
that the defendant, after the plaintiff recovered, would have his 
right of action for plaintiff's breach of covenant in not carrying 
280 men or defendant would have a set-off in damages in plain- 
tiff's action. This shows the limit to which waiver goes. A 
waiver of the condition but not the covenant. 

Phillips & Construction Co. v. Seymour, 91 U. S., 646, 
1875, p. 1254. Action by Seymour, et al., sub-contractors, 
against original contractor on railway construction contract. Plain- 
tiffs failed to complete several sections of the work at the time 
agreed, but defendant urged them to go on, expressed satisfac- 
tion at progress and paid certain estimates thereafter, but later 
failed to pay estimates as they came due, for which plaintiffs 
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sue. Defendant pleads, (1) failure to aver readiness, willingness 
and ability to perform on plaintiff's part, and (2) plaintiff's breach 
of condition. Held: For plaintiff. (1) Averment as to first plea 
sufficient. (2) Defendant waived plaintiff's breach of condition. 
Defendant had option to abandon contract at time of plaintiff's 
breach and leave plaintiff to quasi contract or to waive breach. 
It did the latter. Plaintiff can recover on the contract. 

Since the defect in the declaration pleaded by defendant did 
not really exist, this decision does not go contra to Mersey Co. 
v. Naylor infra, and Norrington v. Wright. 

As to the point of waiver of condition, the fact that the (De- 
fendant here received and paid for plaintiff's performance of the 
different parts of the contract, although not performed on the 
proper date, showed a waiver. 

CASE: Building contract, entire house is not begun on time, 
but defendant allows the plaintiff, notwithstanding, to go ahead 
and complete the house. Here defendant has waived the condition, 
but he nevertheless has a right of action against the plaintiff for 
the plaintiff's breach or set-off in an action by the plaintiff. 

Jones v. Barkley, Douglas, 682, 1781, p. 1259. Defend- 
ant promised to pay plaintiff £611 on a bankrupt's certificate 
being confirmed and plaintiff's assigning an equity of redemption 
to one Lane and giving him a release of all claims against him. 
The certificate was confirmed and plaintiff alleges readiness and 
willingness to make assignment and give release, "but the de- 
fendant absolutely discharged plaintiff from executing the same." 
Defendant pleads that plaintiff didn't execute and tender the as- 
signment and release. Held: For plaintiff. "The party must 
show that he is ready, but if the other stops him on the ground 
of an intention not to perform his part, it is not necessary for 
the first to go further and- do a nugatory act." 

In this case, would defendant have a set-off or right of action 
for plaintiff's breach? Is there any distinction in point of waiver 
of condition between condition precedent and condition concurrent? 
Or would the same conduct on the part of the defendant which 
would excuse performance of a condition concurrent, also excuse 
performance of a condition precedent ? It is said that for a plain- 
tiff to perform a condition concurrent defendant's co-operation is 
necessary, for plaintiff cannot perform unless defendant co-oper- 
ates; that in condition precedent, the contract is that the plaintiff 
shall perform before the day for defendant's performance, so that if 
the plaintiff does not perform, whether because of defendant's con- 
duct or something else, he has not put himself in position to re- 
cover. 

In Jones v. Barkley, you have a case of mutual and concur- 
rent conditions. Langdell says that in principle this was not a 
case of concurrent conditions, for the reason that where two things 
are to be done at the same time you will have mutual and de- 
pendent (concurrent) conditions except where the thing to be done 
by one party is not to be done to the other party but to a third 
party — which is Jones v. Barkley. Langdell says these things could 
not be done at the same time, but he cites no authority. (See 
Langdell, Sec. 133.) It would seem that these two things could 
easily be done at the same time; at any rate the authorities are 
against Langdell's proposition. 

In making his distinction between waiver of condition prece- 
dent and condition concurrent (on the ground mentioned), Lang- 
dell at the same time admits that the one thing which will ex- 
cuse performance by plaintiff of a condition precedent is con- 
duct on the part of the defendant. There is no ground for this 
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distinction. The distinction attempted is contrary to the reason 
of the rule. The reason that conduct on the part of the defendant, 
preventing performance of a condition precedent by the plaintiff, 
will excuse it, is, that the defendant in attempting to set up as 
a defence plaintiff's failure to perform the condition is doing 
something which is improper, palpably so, and which he will not 
be allowed to do, i. e., to take two inconsistent positions. For if 
he has prevented the performance of the condition by the plaintiff, 
it is fair to take him at his word and say that he has dispensed 
with this condition voluntarily. Why does not this reason apply 
as much to conditions concurrent as precedent. 

Then the distinction which is made between these two classes 
of conditions, (that in concurrent co-operation is necessary, but 
not in precedent conditions) falls down when you take the other 
proposition that the only thing which will excuse performance of 
a condition precedent is conduct on the part of the defendant. For 
instance, if defendant will not receive a delivery of goods, plaintiff 
cannot deliver, whether his performance be precedent or concur- 
rent. Nor do the courts make the distinction which Langdell at- 
tempts. Page 1280, "But may I not reasonably say that I was 
prevented from completing a contract by being desired not to 
complete it? Are there no means of preventing an act from be- 
ing done, except physical force or brute violence?" 

CASE: A to convey real estate January 1, 1901. Two weeks 
after the contract is made A conveys property absolutely to C. 
When January 1 arrives, can A compel B to take the property, as- 
suming, of course, he is able to perform by having gotten the 
property back? Can this case be distinguished from Short v. 
Stone ? 

Short v. Stone, 8 Queens Bench, 358, 1846, p. 1261. De- 
fendant agreed to marry plaintiff when plaintiff should request; 
defendant later married another, and plaintiff sues without re- 
quest. Held: For plaintiff. Defendant's marriage dispensed with 
necessity of request. It is implied in a contract to marry at a 
future date, that the parties agree that neither of them shall 
change their existing status. 

As to a waiver of a condition by conduct on the part of the 
defendant. If conduct by defendant excused performance by plain- 
tiff, that is only saying in other words that the plaintiff is not 
called upon to do that thing which by the contract is a condition 
precedent to his recovery. It is only in cases of conditions concurrent 
that plaintiff has to make a tender and has to allege in his declaration a 
tender or a willingness and readiness to perform. In a condition precedent 
the plaintiff must always show, and he need only show, one of tzvo things: 
Actual performance or an excuse for non-performance. When he has 
shown in conditions precedent the excuse for non-performance, he 
is discharged. He can wipe out of consideration that stipulation 
which constitutes the condition. So that it would be absolutely useless 
where he has made out a case of excuse, to allege readiness to perform, 
much less a tender. He must only show that at the time he left off 
efforts he had an excuse. 

The other question is, will the court allow a right of action for 
breach of a stipulation when the time for defendant's performance 
of that stipulation has not arrived? The answer is, yes, except in 
Massachusetts. 

Anticipatory Breach. 

CASE: Where B is to perform several acts, and as to ONE 
of those acts he declares to A his intention not to perform; would 
plaintiff, A, here have a right to rescind the whole contract? No. 

o 
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The declaration by the defendant of an intention not to perform 
must go to the whole contract to give plaintiff a right to refuse to 
perform. 

Ripley v. McClure, 4 Exchequer, 344, 1849, p. 1263. De- 
fendant agreed to buy a cargo of tea from plaintiff, plaintiff to 
deliver it at Belfast. Plaintiff did not deliver it, but avers before 
the arrival of the ship that defendant refused to receive the cargo 
according to agreement and has not so received it. Jury found that 
defendant impliedly refused to perform and did not withdraw re- 
fusal before ship arrived, but that plaintiff was not willing to de- 
liver after arrival of vessel at Belfast. Held: For plaintiff. Evi- 
dence of waiver of delivery was sufficient. An express refusal 
to comply with the condition of the contract would be a waiver, 
at that time, of the delivery, and if unretracted would dispose with 
actual delivery after arrival. But "if the jury had been told that 
a refusal before the arrival of the cargo was a breach, that would 
have been incorrect." 

Hochster v. De La Tour, 2 E. and B. 678, 1853, p. 1281. 
Defendant agreed to hire plaintiff as a courier on his travels, 
plaintiff to be ready June 1. On May 11, defendant notified plain- 
tiff that he would not require his services. On May 22, plaintiff 
sues. Held: For plaintiff. A declaration by defendant that he in- 
tends to break his contract absolves plaintiff from performing con- 
ditions and amounts to a breach for which plaintiff may sue at 
once. (Dictum: Plaintiff may also contract for other services be- 
fore the time appointed by defendant for performance.) The par- 
ties impliedly promise that in the meantime neither will do any- 
thing to the prejudice of the other inconsistent with that relation. 
(See page 1287, first full paragraph.) 

Frost v. Knight, 7 Exchequer, 111, 1872, p. 1287. De- 
fendant promised to marry plaintiff on death of defendant's 
father. Defendant broke off engagement before such time and 
plaintiff brought action at once. Held: For plaintiff. Though 
no breach by non-performance exists, there is a breach by repudia- 
tion. Plaintiff might treat defendant's act as inoperative and 
keep contract open, or treat it as a breach. He is entitled to such 
damages as would have arisen from the non-performance at the 
appointed time, the jury, however, taking into account what the 
plaintiff has done, or has had the means of doing, and as ,a prudent 
man, ought in reason to have done, whereby his loss has been of 
would have been diminished. 

Daniels v. Newton, 114 Mass. 530, 1874, p. 1293. De- 
fendant agreed to buy plaintiff's lands, the time of performance 
to be within 30 days from May 15. On May 29, defendant gave 
notice that he would not complete purchase, and plaintiff sued on 
May 30. Held: For defendant. No bresch possible before time 
for performance arrives. Plaintiff must show a refusal or neglect 
to perform at a time when and under conditions such that he is 
or might be entitled to require performance. Actual injury and 
not anticipated injury is the ground of legal recovery. (See page 
1296, end of first paragraph; page 1298, end of second paragraph.) 

To imply in ordinary contracts that one party is not to do one 
thing that will give the other party reasonable belief that the con- 
tract is not to be kept when the time for performance arrives, 
seems to be incorporating something into the contract which the 
parties did not intend to put into it. There are decisions upon 
both sides of the question but there is no answer to a case such 
as Daniels v. Newton; it is impossible in the nature of things to 
break a promise to do something at a future date before that date 
actually arrives. 
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Irrespective of that, we get into all kinds of peculiar con^ 
tingencies by using the rule in Hochster v. De La Tour, permitting 
suit before the time for performance. How can you say how 
much plaintiff should be allowed to recover as you do not actual- 
ly know what defendant would do in the future? There can be 
nothing but a eruess as to the damages, there is no rule. This 
should be enough to condemn the doctrine. 

In certain jurisdictions the Hochster v. De La Tour doctrine 
is well established. The best reason for it is this, that if an em- 
ployer could with impunity say to the employe that he will not 
keep the contract which is to be performed on the first of June, 
the employe would be at a loss to know what to do; but that he 
should best consider that the contract is broken and clean up the 
matter by suing immediately and get what damages he can. But 
this is an inadequate reply. What the employe should be allowed 
to recover should not depend upon what he may do, but should 
depend upon what he actually does do. If he acts in reliance upon 
the employer's statement and changes his position, an estoppel 
might be raised. But if he does not do anything and believes the 
contract is to be kept, he is not injured any more on the second 
of June than on the first of June. 

Thus, from no point of view is there anything to support it 
unless you have an estoppel. That must depend upon the question 
whether after the defendant has waived performance of the con- 
dition by plaintiff and stated that he would not perform an estop- 
pel may rest upon what the plaintiff then does. Statement of 
present intent to do or not to do something in the future should not 
be a valid ground of estoppel. Defendant can state that he in- 
tended not to perform when the time arrives, and the other party 
may rely on it, but it is difficult to find a proper representation 
on which to base an estoppel. As to what shall be the measure of 
damages, no court has laid down any definite rule. 

Ripley v. McClure is "the basis of all this iniquity. ,, It 
was here decided that where there has been an absolute refusal 
by the defendant to perform, such refusal continuing down to the 
time specified for defendant's performance, the condition precedent 
is excused. This is all the case really decides. The court, on the 
other hand, suggests that the statement of the defendant to the 
plaintiff before the time arrived that he, the defendant, would 
not receive it, if unretracted, excused the performance of the con- 
dition, (delivery of the cargo). But it says that was not a breach. 
Read bottom page 1270 to middle of page 1271. 

Most of the other cases which are the basis of the decisions in 
Hochster v. De La Tour, and Frost v. Knight, are simply cases of 
defeasance; property cases, which have nothing to do with the 
principles of contract. So far as the preceding contract cases are 
concerned, those decisions are drawn from cases which do not 
justify the proposition, e. g. the marriage case discussed infra. 
"On their facts" they only decide that where a contract establishes 
a status or relation between the parties, there is an implied obliga- 
tion by reason of the status, not to do anything inconsistent with 
it; the court says, inconsistent with it to the prejudice of the other 
party, but this is begging the question. Not to do anything incon- 
sistent with that relation is the proper statement. 

There is a distinction between those cases which establish 
what is called a status or personal relation, and other cases of 
anticipatory breach. Those cases do not support a proposition 
which would justify the same decision in the case of contracts for 
the sale and purchase of merchandise or of real estate; the deci- 
sions should not be cited in those cases. However, in England the 
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proposition has been carried the full length of all those cases. 
It has been the doctrine in a good many jurisdictions in this coun- 
try. The leaning of the New York courts is toward the doctrine 
in these two English cases, Hochster v. De La Tour and Frost v. 
Knight. The doctrine is entirely repudiated by the Mass. courts. 

The confusion in those cases arises from considering the 
question entirely from the standpoint of the defendant; that he has 
done a wrong, has repudiated an obligation. If the question had 
been approached from the plaintiff's standpoint, and the ques- 
tion asked, (as is done by the Massachusetts case), what con- 
stitutes his right of action? — there could have been but one 
answer, namely, a refusal to perform when the plaintiff was 
entitled to have performance. As the court says in Daniels v. New- 
ton, it is not anticipated injury but actual injury which forms the 
basis of a right of action, and there can be no actual injury until 
the defendant has refused to do something which he owes to the 
plaintiff. 

American decisions: 24 Barb. 278; 42 N. Y. 246; 61 N. Y. 362; 
48 N. Y. 225; 102 N. Y. 10; 43 111. 519; 19 111. 511; 7 Mich. 304; 
26 Mich. 175; 11 Fed. R. 372; same case on appeal where the de- 
cision was reversed, not on the general doctrine, but reversed be- 
cause the court found the renunciation was not absolute and final; 
117 U. S. 502. Also see 46 Iowa 235; 19 Iowa 182. 

Cort v. Ambergate, etc., Company, 17 Q. B. 127, 1851, p. 
1272. Plaintiff agreed to supply defendant with a large quantity 
of chairs, deliveries to be made as specified by defendant's en- 
gineer. After delivery of part, defendants gave notice they would 
take no more. Plaintiff made no more, but sued, alleging readi- 
ness to perform. Defendant contends plaintiff was not ready as no 
more chairs had been made. Jury found that plaintiff was really 
ready and willing. Held: For plaintiff. Defendant's notice was 
complete waiver and plaintiff need not make any more chairs in 
order to recover. Finding of jury was justified. Physical force 
is not necessary for waiver. (Page 1280, top.) 

Stokes v. Mackay and De Castro, 147 N. Y. 223, 1895, 
p. 1300. Defendant agreed to purchase certain shares upon de- 
livery by plaintiff. After part delivery and part payment, de- 
fendant repudiated the contract, and plaintiff sues. Defendant 
contends that there had been a tender of certain bonds, but it had 
not been kept good, because plaintiff was borrowing money and 
creating a burden on the bonds. Defendant does not show any 
demand for the bonds or establish that plaintiff was unable to make 
delivery if necessary. Held: For plaintiff. Burden was on de- 
fendant to establish that plaintiff was incapable of redeeming 
bonds for delivery. (Page 1305-6). Defendant's repudiation made 
it a useless act to thereafter offer to perform. (Page 1307.) If 
after action began plaintiff became unable to perform, defendant 
could have put him in default by tender of current amount due, 
for complaint keeps tender of bonds open. (Page 1308.) 

It has never been determined what the law is on the point, 
as to what should be the right of the plaintiff to recover for breach 
by the defendant, in case the defendant is unable to show that 
the plaintiff was totally unable to perform the obligation on his 
part; it being a condition precedent and there having been a waiver 
by the defendant. The defendant in this case had waived the 
tender, but yet gives evidence to show that it was not because 
of that waiver that plaintiff did not perform, but because plaintiff 
was unable to perform. The question in such cases is whether 
or not the court will imply a condition in law, and it rests upon 
the question whether it will be equitable. 
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In this case the court says that the defendant should be al- 
lowed to show the impossibility of the plaintiff to perform; that 
the burden was not to be upon the plaintiff, after such a waiver 
as the defendant made, to show performance, but that the de- 
fendant could take the burden of introducing evidence that the 
plaintiff was unable to perform. It is only upon this theory that 
the court in such a case would imply a condition. That would 
leave the proposition of law like this: THAT WHERE THE DE- 
FENDANT HAS WAIVED THE CONDITION ON THE PART OF 
THE PLAINTIFF, BOTH TENDER AND PERFORMANCE ARE 
EXCUSED, BUT THE PLAINTIFF MUST SHOW A WILLING- 
NESS AND ABILITY TO PERFORM IN CASE IT HAD NOT 
BEEN WAIVED. 

Withers v. Reynolds, 2 B. and A. 882, 1831, p. 1309. 
Defendant agreed to deliver straw to plaintiff to be paid for on 
delivery. On paying for several loads plaintiff kept back price of 
one load, saying "that he would always keep one load in hand." 
Defendant refused to deliver more unless it was paid for on de- 
livery and plaintiff sues. Held: For defendant. Plaintiff's re- 
fusal to pay on delivery, according to contract, shows intent not 
to be bound thereby. (Dictum: That plaintiff's failure to pay for 
any particular load might not have been an excuse to defendant 
for not delivering.) 

Freeth v. Burr, 9 C. P. 208, 1874, p. 1310. Defendant 
agreed to deliver iron to plaintiff in two instalments, payments 
fourteen days after each instalment — after delay, first instalment 
was delivered and payment therefor demanded when due. Plain- 
tiff refused, claiming set-off for delay, but paid after suit was 
brought. Defendant then refused to deliver second instalment, 
and plaintiff sues. Held: For plaintiff. Plaintiff's acts did not 
show intent not to be bound any longer by the contract. Mere non- 
payment is not sufficient. Defendant had no right to repudiate. 
(Page 1315.) 

Mersey Iron Company v. Naylor, 9 Appeal Cases 434, 
1884, p. 1325. Defendant agreed to deliver 5,000 tons of steel; 
1,000 tons per month, payment net cash within three days after 
receipt of shipping documents; after part delivery defendant fell 
into difficulties and plaintiff delayed making payment to de- 
fendant, thinking it would not be a valid discharge of the debt. 
Defendant refused to deliver balance and plaintiff sues. Held: 
For plaintiff. (1) Plaintiff's conduct did not show any intent to 
renounce, repudiate or refuse to fulfill the contract, but quite the 
contrary, (page 1327). (2) The contract was entire, delivery was 
to precede payment and "I do not see how, without express words, 
it can possibly be made a condition precedent to the subsequent 
fulfillment of the unfulfilled part of the contract." (Page 1326.) 

The courts make a distinction between a breach in limine con- 
sisting in a breach of a promise to make a payment on the one hand 
and the breach in limine of a promise to make delivery of goods on 
the other. In the former case, renunciation of the contract by 
the other party will not (generally) be allowed, no condition will 
be implied, unless other facts appear showing intent not to be 
bound any longer. But in the case of a condition to deliver, if 
there be a breach at the outset, a condition will be implied. 
Now the cases which make the distinction offer no suggestion for 
the reason for the distinction. It is difficult to see any reason for 
the application of such a theory; the parties are just as much 
in status quo in either case, and they start out in both cases with a 
breach. It really amounts to a limitation on the doctrine of 
breach in limine. 
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Langdell suggests a reason for the distinction. That upon fail- 
ure of the vendee to pay for the first instalment, a debt is cre- 
ated and that it is obvious that a debt can be no part of a condi- 
tional contract. That to imply a condition when one promise has 
been converted into a debt by the failure to pay is impossible 
where there is no promise left on the part of the debtor upon 
which to base the implication of a condition. This, though in- 
genious, is an ex post facto theory, and besides will hardly fit, for 
there is just as much of a promise as there was before. You never 
imply a condition except on a broken promise, and this is just the 
same kind of a broken promise as any other. But it is obvious 
that standing in the law as it does, there should be some explana- 
tion for it, and that is the reason why Langdell suggests the debt 
theory. 

Nevertheless, it can be borne in mind that in the ordinary case 
of a breach to pay an instalment, no condition will be implied. 
There will be a condition implied upon the breach of a condition 
to pay in case that breach is made in such a way as to carry with 
it a reunuciation of the whole contract, and that is the case in 
Withers v. Reynolds. The plaintiff not only refused to pay for 
one load, but said he was not going to pay for any load when 
delivered. He at that moment repudiated his entire contract and 
the performance by the ' defendant in all such cases will be ex- 
cused. This may explain LangdelPs theory of the debt. 

Will refusal to accept and pay for a first instalment be a sub- 
stantial breach? Suppose it is a later instalment. Cresswell R. 
Co. v. Martendale, 63 Fed. 84, (Burdick's cases on sales, page 464), 
held that refusal to accept and pay for fourth instalment was a sub- 
stantial breach, the contract being entire, and vendee was denied 
recovery for vendor's subsequent breach. 

Honck v. Muller, 7 Q. B. 92, 1881, p. 1315. Defendant 
agreed to deliver to plaintiff 2,000 tons of iron, delivery in Novem- 
ber, or equally over November, December and January. Plaintiff 
failed to give any delivery order in November, though requested, 
and defendant gave notice of repudiation on December 1. Plaintiff 
demanded December and January deliveries and on defendant's re- 
fusal sues. Held: For defendant. Contract is entire. Plaintiff 
committed a breach in November (in limine), and has no right to 
demand that defendant make the later deliveries. Hoare v. Rennie 
is sound. If breach must "go to the root of the contract," refusal 
to take 1-3 surely is such. Rule would be different if there had 
been part performance. (Page 1319-21.) Dissent: Hoare v. Ren- 
nie is wrong, Simpson v. Crippin is right. N. B. Case is perfectly 
sound; rejects distinction made in Gehrli v. Silk Company. 

Johnstone v. Milling, 16 Q. B. D. 460, 1886, p. 1331. 
Counterclaim. Plaintiff (lessor) agreed to rebuild after four 
years of term on six months notice by defendant (lessee). During 
last 2 1-2 years of tenancy defendant spoke to plaintiff several 
times about rebuilding, but plaintiff said that he was unable to 
get the money. At end of four years defendant gave notice to 
determine the lease, but did not give the notice requiring plaintiff 
to rebuild. Defendant contends that plaintiff's statements amount- 
ed to a repudiation and gave defendant right of action. Held: For 
plaintiff. (1) No showing of intent to repudiate by plaintiff. (2) 
Even assuming that there was evidence of plaintiff's repudiation, 
defendant did not elect to treat it as such, but terminated the ten- 
ancy instead. (Page 1341.) 

There is here an implied concession all through that the 
whole doctrine of anticipatory breach is unsound. But this case 
shows how far the courts will go to hedge in and limit that doc- 
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trine, and in fact, although not expressly stated, slur it. If there 
is such a thing as an anticipatory breach, then there is no logical 
reason why it should not be treated the same as any other breach 
of a contract. If a statement in advance that the party to a 
contract is not going to perform is a breach of the contract as of 
that date, it is a breach of the contract. When you go further 
and say it is only a breach of contract under certain circum- 
stances, and when the parties intentions show a breach, you place 
an arbitrary limitation on the doctrine. 

In this case the court says it is not a breach when it is not 
intended as a repudiation and not treated so by plaintiff. It is as 
much a breach for a promisor to fail to perform through inability 
without any intention as to intentionally refuse to perform, and 
there is no reason why this limitation should be put upon any 
breach. It is wholly illogical to say that, assuming that one of 
the parties has broken a covenant, if the other passes it over and 
overlooks it, the court will then say there is no breach. 

Now there is no such thing as a waiver of a breach on the parjt 
of the other narty. It can be compromised and settled, but it 
cannot be waived by a simple statement that the party will not 
sue. There must be a contract to forbear suit, otherwise he may 
disregard his statement absolutely and sue when he likes. Why 
then should it be a qualification of an anticipatory breach. It 
should not be, the courts, being doubtful as to an anticipatory 
breach, try to limit it as much as possible. This case has been 
overruled; in fact, if not in terms. 

Harber Bros. Company v. Moffat Company, 151 111. 84, 
1894, p. 1341. Defendant agreed to deliver bicycles to plain- 
tiff as plaintiff should order, to be paid for by thirty day 
acceptances. Plaintiff's various orders were filled by defendant 
only after delay, at which plaintiff protested, and on account of 
which plaintiff refused to remit according to the terms of the 
contract. After threat by defendant to cancel plaintiff's agency 
unless payment was made and differences settled, plaintiff wrote 
declaring that they had no intent to pay more until their claim 
for damages was adjusted, and shortly thereafter sued. Held: 
For defendant. Though contract is severable, plaintiff being wil- 
fully in substantial default from the start cannot recover for 
breaches by defendant of which plaintiff had knowledge at time of 
receipt of the wheels. Neither party can by any means obtain the 
aid of a court to enforce in his favor a contract which without 
legal excuse he has substantially failed to perform. (Page 1350.) 
The question is not whether upon a fair settlement, offsetting 
damages against price, plaintiff really owed defendant anything, 
but whether accepting the wheels under contract, it performed 
that contract on its part as to payment. (Page 1348.) (See dis- 
tinction as to severable contract at bottom of page 1344.) 

There is no principle of severable contracts really involved 
here. Plaintiff renounced all of his obligations under the con- 
tract, and such breach going to the essence, the court implies a 
condition. 

SECTION IV. UNCONDITIONAL CONTRACTS. 

Ware v. Chappell, Styles 186, 1649, p. 1351. Debt upon 
indenture of covenants, (1) that plaintiff should raise 500 soldiers 
and bring them to a certain port, and (2), that defendant should 
find shipping and victuals for them to Galicia, which plaintiff 
alleges defendant failed to do at the time appointed. Defendant 
pleads that plaintiff had not raised the soldiers at that time and 
plaintiff demurs. Defendant contends that plaintiff's perform- 
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ance (raising the soldiers) was a condition precedent to defendant's 
liability. Held: For plaintiff. Covenants are distinct (independent) 
and it is not necessary to give notice of the number raised. 

Ware v. Chappell is one of the best illustrations of absolute 
and independent covenants on both sides. Ordinarily where cove- 
enants are to be performed at the same time, or one at the time 
specified, and the other without date, jyou will have an implica- 
tion of conditions concurrent; but where the two performances 
could not be had at the same time. The rule governing the or- 
dinary case, therefore, applies only to cases where the two per- 
formances can be done at the same moment of time. See dis- 
cussions supra. 

Here the stipulations were to contribute to the accomplish- 
ment of a common object; stipulations for performance which must 
necessarily extend over a period of time to be performed so that 
they will be completed at the same time, the result of which is 
that the performances must go on, each independent of the other, 
and without reference to the other. It is therefore, the clear in- 
tention of the parties that there should be no relation or de- 
pendency. This is always the case where the performance con- 
sists in doing something in distinction from delivering or giving 
something; for instance, contracts for services, as building con- 
tracts, cannot be subject to conditions concurrent. There was no 
reason in Ware v. Chappell for saying that each performance 
was a condition precedent. 

Northrup v. Northrup* 6 Cowan, 296, 1826, p. 1352. 
Defendant covenanted to pay certain rent to one Tomlinson on 
March 25, 1825, plaintiff covenanting that "on the defendant's so 
paying the rent" he, the plaintiff, would give up and discharge a 
certain bond and mortgage. Defendant failed to pay the rent, 
but pleads that plaintiff did not (on March 25, '24 ) discharge 
the bond and mortgage, nor tender, nor offer so to do, then be- 
fore, or since. Held: For plaintiff. Defendant's covenant was 
absolute; plaintiff's contract was subject to a condition precedent, 
performance by defendant. N. B. This case represents the law. 
Langdell says here, assuming the law to be that where the per- 
formance by one party is fixed, and the performance by the other 
is not, the law will imply concurrent conditions, that rule does 
not apply where the performance is to be to a third party. The 
reasoning, in short, is that in the first case it was easy to assume 
that the two performances were intended to be performed at the 
same time, while no such assumption can be made in the latter 
case. There is no sound reason for this, or for the assumption 
that in such case the two performances cannot be done in the 
same moment of time. (See Johns v. Barkley, ante.) 

Terry v. Duntze, 2 H. Blackstone 389, 1795, p. 1353. Debt 
on covenant by defendant to pay for erection of a building 
which plaintiff agreed to finish by September 29. Payments 
were to be made in instalments as the work progressed, 1-3 when 
second floor was laid, 1-3 when fourth floor was laid, and balance 
on completion. Plaintiff avers that through changes in plans 
ordered by defendant he was unable to complete the building on 
September 29, though he would have been but for such deviations. 
Defendant demurs. Held: For plaintiff. "By the terms of the 
contract two sums were to be paid before the thing (building) 
was done. Plaintiff was therefore entitled to an action for the 
money without averring performance, and defendant to his remedy 
on the contract." (See rule top of page 1356.) Was this con- 
tract, (1) Entire? (2) Seve^ble? (3) Were the covenants in- 
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dependent? In entire contracts full performance is a condition 
precedent to liability to make payment. 

This case is in strict adherence to the rule from Thorp v. 
Thorp, rule 5 of Langdell, extended. The rule itself is sound 
enough, and governs the cases which are fairly included within 
it, but it does not apply to the facts in this case. It was not a 
case where the money was to be paid without reference to the per- 
formance, where the date for payment was fixed irrespective of 
the performance, which is the basis of the rule. But, on the 
other hand, in this case the contract was to pay money at a cer- 
tain time fixed with reference to the performance of the plaintiff, 
in instalments, as the work progressed. Date for payment here 
was fixed absolutely. If the decision were correct, the plaintiff 
could have maintained an action for the money immediately after 
the contract was made, which reduces the case to an absurdity. 
It has been repudiated in the United States Courts, 10 Johns 203, 
but not in England, though never expressly approved there. Sup- 
pose the action had been for only the first two instalments; if the ' 
court should imply a condition in such and deny recovery, would it 
not be contra to the expressed intentions of the parties? 

Campbell v. Jones, 6 Term Reports 570, 1796, p. 1357. 
Defendant paid £250 and covenanted to pay £250 more on Feb- 
ruary 25, 1794, (or sooner, if plaintiff should, before that time, 
sufficiently perform his covenant), in consideration of plaintiff's 
covenant to instruct defendant in paper making according to plain- 
tiff's patented process, which defendant was to be allowed to use, 
and any improved method which he should or might thereafter 
use in bleaching materials for paper making. Defendant failed 
to pay, but demurs specially on the ground that plaintiff has 
not alleged that he instructed the defendant. Held: for plaintiff. 

(1) This is not a covenant to pay as soon as plaintiff has instructed 
defendant. It was a covenant to pay on the day named, with a pro- 
vision that the payment might be accelerated, but should not in 
any event be delayed. Therefore defendant's covenant is absolute. 

(2) The teaching of defendant is not the whole consideration of 
the covenant to pay under the agreement. Defendant has a right 
to use the patent and the instruction cannot be taken to be the 
most material part of the consideration, though some advantage 
might arise therefrom. (Citing Boon v. Eyre, infra.) 

This case is a legitimate application of LangdelPs rule 5; 
covenant to perform services here which contemplated perform- 
ance which may be in part before and in part after, or all after 
the time fixed for payment; therefore there can be no relation 
of dependency between the two performances. 

Wilks v. Smith, 10 M. and W. 355, 1842, p. 1360. Defendant 
agreed to buy and plaintiff to sell certain land for £120, pay- 
ment on or before four years, with interest at 5 per cent, half year- 
ly, until paid. Plaintiff avers that four years has not expired and 
that neither the £120 nor the two years' interest thereon, now due, 
has been paid, for which latter plaintiff demands judgment. De- 
fendant demurs generally on ground that declaration does not 
show that plaintiff had title nor that he was able, ready, or willing 
to convey. Held, for plaintiff. Plaintiff is not bound to do any- 
thing before the money is paid. The consideration for defendant's 
payment of interest is plaintiff's promise to sell the land, not the 
actual sale (transfer) of it. Here are two acts, defendant's fixed 
in point of time, plaintiff's not so fixed, hence the latter is not 
a condition precedent to the former. 

Usually in such a contract where the purchase price is to be 
paid during a certain period, it is agreed that the purchaser shall 
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pay interest during the time, and shall have possession of the 
land, payment of the interest to be consideration for the privilege 
of possession. But there was no such condition precedent to the 
payment of the interest here, for the vendee was not to have 
prior possession. 

Beecher v. Conradt, 13 N. Y. 108, 1855, p. 1362. Plain- 
tiff's assignor agreed to sell and defendant to buy certain land, 
payment in five annual instalments. Defendant made no payment. 
Plaintiff, after waiting until all was due, sues for the whole 
amount, without avering a tender of the deed. Held: For de- 
fendant. The contract as to the first four instalments was origin- 
ally independent, only the payment of the last instalment being 
dependent upon a tender, but plaintiff by failing to sue for them 
as they came due has lost the right to bring more than one suit. 
By tender of the whole amount defendant would be entitled to 
a deed, and plaintiff to recover anything must establish his right 
to all. This he cannot do without (averment and) proof of readi- 
ness to perform. The condition now attaches to the whole debt, 
though originally to only the last instalment. 

Eddy v. Davis, 116 N. Y. 247, 1889, p. 1367. Plaintiff 
agreed to sell and defendant to buy certain land, payment to be 
in instalments. Defendant was to have possession on payment of 
first instalment and to get deed on payment of instalments amount- 
ing to $800, and delivery of mortgage for the balance on a day 
named. Plaintiff also to keep open a right of way back of the 
property. Defendant defaults and failed to even pay the $800, and 
plaintiff sues before the last two instalments ($300) are due, 
claiming those instalments already due and unpaid, but not aver- 
ing tender of deed at time $800 became due or since. Plaintiff 
has in the meantime sold his adjoining property over which de- 
fendant could have had the right of way. Held: For defendant. 
Plaintiff's contract was to deliver the deed when the $800 be- 
came due. For all instalments falling due prior to that time 
plaintiff might have recovered without proof of offer to convey, but 
having waited until after the time fixed for the delivery of the 
deed, payment and conveyance became concurrent conditions and 
tender by the plaintiff was essential to his cause of action. 

These cases illustrate the peculiar doctrine of New York as 
to instalment contracts. It has been followed in Illinois. The 
doctrine of Beecher v. Conradt is that where there are several in- 
stalments to be paid, the last to be on the date fixed for the con- 
veyance, originally all the instalments up to the last are in- 
dependent and absolutely payable, so that if an action be brought 
to recover any of those prior instalments when they are due, 
the action will lie without alleging conveyance or tender thereof. 
But that if the plaintiff fails to sue before the time for the pay- 
ment of the last instalment, then, in order to recover, he must 
prove performance of that thing which was the condition of the 
payment of the last instalment. 

Then Eddy v. Davis adds to this New York doctrine that 
where some instalments are payable prior, some subsequent and some 
at the time of conveyance, the latter payments, though not made 
when due, are subject to the condition of the conveyance, or a 
tender of it. 

The court finds first that the promises were independent and 
absolute when the contracts were made, but that because of what 
happened in performance of the contract under those circumstances, 
it would imply a condition. This is contra to the doctrine we have 
had before that a condition is usually implied as of the time when 
the contract was entered into. A condition is implied either when 
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the parties so impliedly intended, or when (looking at the con* 
tract and seeing- that the intentions of the parties were not 
contrary), the effect of performance of that contract would in 
justice necessitate the implication by law of a condition. These 
cases cannot come under either one of these. 

The court here says there was no condition either expressed 
or implied in the beginning, but in Beecher v. Conradt the con- 
veyance by the plaintiff was to take place at the same time as 
the payment of the last instalment by the defendant, and since 
the defendant has broken all the covenants and they are all due when 
the last instalment was due, we will say that a tender of the deed 
is necessary before plaintiff can recover anything. But this has 
arisen since the contract was made, and was not intended by the 
parties. Nevertheless, it is a doctrine of the New York 
Courts. 

This doctrine is not considered as at all supportable in rea- 
son. On principle and reason, no covenant or promise, originally 
independent and absolute, can by any means become dependent and 
conditional. The reason given in Beecher v. Conradt for saying 
that this can happen refers to procedure. The court says the 
plaintiff has made his action indivisible by making it cover all 
the instalments; but, on the other hand, New York instalments are 
treated for purposes of suit as separate contracts. The plaintiff 
was entitled here to four instalments, and if he is not allowed 
to recover these the defendant is given more than he stipulated 
for, or is in justice entitled to. 

The true rule about the instalment contract is, that where 
several payments by instalments are to be made by defendant be- 
fore, by the terms of the contract, the plaintiff is to do anything, 
the duty to make payment of those prior instalments is absolute 
and independent. Particularly is this so if some of the instal- 
ments are to be paid after the date of conveyance, as in Eddy 
v. Davis. Where the date fixed for conveyance is the date also set 
for the payment of the last instalment, the promises become 
mutually dependent and concurrent, expressly or by implication. 
The implication of a condition such as this between the payment 
of the last instalment and the delivery of the conveyance is sup- 
portable in principle as shown in Kane v. Hood, supra, and 
Sheeren v. Moses, supra. Upon payment of the last in- 
stalment all prior instalments are gathered up, and the last is 
considered a completion of the payment. The duty to make pay- 
ment of the prior instalment is absolute, but the payment of the 
last is subject to concurrent conditions. 

CASE: A covenants to convey lot X June 1, and B agrees to 
pay $500 for it. 

CASE: B is to pay $500 June 1, and A in consideration is to 
convey lot X. Is there any difference between cases where the 
date is fixed for conveyance and where it is for the payment? 

Mattock v. Kinglake, 10 A. and E. 50, 1839, p. 1373. 
Plaintiff's testator agreed to sell and defendant to buy certain 
land, payment to be made on or before February 19, 1825. Plain- 
tiff avers that his testator was ready and willing to perform, and 
did in fact offer to perform, butt that defendant did not pay on or 
before the said February 19, nor since. Defendant pleads lack 
of tender of conveyance. Held: For plaintiff. Pordage v. Cole 
governs. There is nothing to show that payment and conveyance 
were to be concurrent. Time being fixed for payment and none 
for the conveyance, action lies for the money without averring 
performance of the consideration. The covenants are independent 
and defendant might have sued plaintiff for not executing a con- 
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veyance before the day of payment, without any allegation of 
payment. 

On principle we have an ordinary case of conditions con- 
current implied in law. At the time Pordage v. Cole was decided 
only express conditions were known. There is now no difficulty 
in implying conditions in such a case, but the court here felt 
bound by authority. (See Pamphlet Imp. Conditions-6). 

This case is a direct following of the rule in Pordage v. 
Cole, that where you have bilateral obligations, and therefore 
mutual remedies, you will not have any condition. The court in 
that case said the word "pro" does not make a condition where the 
parties have mutual remedies. Pordage v. Cole has been strongly 
disapproved, and in Morton v. Lamb, supra, you really have the 
opposite doctrine. In 4 Term Rep. 761, Kenyon, J. said the doc- 
trine of Pordage v. Cole outraged common sense. There is no 
difference in principle between the cases. 

Judson v. Bowden, 1 Exchequer, 162, 1847, p. 1375. De- 
fendant covenanted to pay plaintiff £50 on March 25, 1846, in 
consideration of plaintiff's introducing defendant as his successor 
in business, and using his best endeavors to establish defendant 
in his practice as a surgeon and apothecary. Defendant did not 
pay the £50 and plaintiff sues. Defendant pleads that plaintiff 
refused to introduce him to various persons, though requested so 
to do, prior to said March 25. Held: for plaintiff. Plaintiff's 
performance is not a condition precedent. He would be under 
obligation to introduce defendant after March 25. 

This case illustrates the same doctrine as the case of Campbell 
v. Jones, supra, that where the covenant on one side is to perform 
services which must extend over a period of time, and may be 
performed before or after, or part before and part after, the date 
fixed for payment, the two are independent. (Pamphlet Implied 
Conditions-5.) 

Sibthorp v. Brunei, 3 Exchequer 826, 1849, p. 1379. De- 
fendant covenanted to pay plaintiff £4,000 within six months from 
the passing of a certain bill "for the purchase" of certain land, 
and that "on the payment of the £4,000," he would convey. The 
bill was passed, but defendant failed to pay within the six months, 
and plaintiff sues therefor, without averring that he was ready 
and willing to convev. Held: For plaintiff. The covenants are in- 
dependent. This appears both from the^ intention of the parties 
and from the application of the rule of Pordage v. Cole. The 
only condition precedent (passing of bill) has happened. 

This is a case which almost any jurisdiction would call a case 
of concurrent conditions, as under Morton v. Lamb there is nothing 
inconsistent in the contract to the implication of a condition. It 
is said in Pordage v. Cole that each party may be put to rely upon 
his covenant, but if it is not inconsistent with the contract, it is 
best to imply concurrent conditions at the time the first action is 
brought, for remedies on a judgment are not always sufficient 
and if both parties can be made to perform, then it surely will be 
doing justice to both. 

Christie v. Borelly, 29 L. J. R. T. P. 153, 1860, 1381. 
Defendant guaranteed payment of £300 on sale of whiskey to A, in 
return for plaintiff's guaranty of payment of two bills for £100 
and £62 drawn upon B, and due January 23, 1859. Defendant 
failed to pay the £300 and now pleads that the two bills drawn 
upon B have not been paid by either B or plaintiff. Held: For 
plaintiff. The promises are independent, for, (a) the damages 
would be different, and it is therefore apparent that performance 
by plaintiff was not intended to be a condition precedent to per- 
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formance by defendant, and (b) plaintiff's undertaking is not 
absolute, but conditional upon B's failure to pay any or all of the 
two bills, therefore, it is clear that it was not the intention of the 
parties that defendant need not perform until extent of B's de- 
fault was known. 

Whatever the reason is, in contracts of insurance, guaranty, 
indemnity, or warranty, (whether it be warranty of a chattel or 
of real estate), you will always have independent and absolute cov- 
enants. The reason given for it by Erie, J., on page 1382, is, that 
the two guaranties in this case were unequal and the damages 
would be unequal, and therefore no ground for the implication of a 
condition. Langdell gives another reason, under his theory of 
Equivalency. 

It does not seem that you can group these cases under any 
one principle. Here the things could not be done, and were not 
by the terms of the contract to be done at the same time, there- 
fore, no conditions concurrent. No conditions precedent, because 
it would be unjust, there being no date fixed for either. Williams, 
J., on page 1383, does not refer to Erie's reason, but goes on the 
intentions of the parties. This case states the general rule, what- 
ever the reason for it. 

Spiller v. Westlake, 2 B. and A. 155, 1831, p. 1383. 
Action on a promissory note for £200, payable February 2, 1830. 
Defendant gave the note and promised to pay £1,140 more on said 
February 2, in consideration of plaintiff's agreement to convey 
an equity in certain land. Plaintiff was unable to make convey- 
ance on said day, but sues on the note. Held: For plaintiff. There 
seems no reason why the note should have been given unless it 
was intended that the money should be paid on that day at all 
events. The result might be different if defendant would have 
been entitled to recover the £200 (if it had been paid), because 
of plaintiff's failure to make the conveyance on February 2. 

Hunt v. Livermore, 5 Rek. 393 (Mass.), 1827, p. 1385. 
Action on demand note for $1,400. Defendant gave in evidence 
plaintiff's bond of the same date conditioned that plaintiff, upon 
defendant's paying him $1,400 should execute a warranty deed of 
land which defendant had agreed to buy for said amount. De- 
fendant also produced a receipt signed by plaintiff showing that 
the note was given for the bond, and containing a provision that 
if the bargain was not carried into effect, that plaintiff would 
deliver up the note upon defendant's delivery of the bond. De- 
fendant contends (1) that plaintiff could not sue without a tender 
of the deed, and, (2) that defendant has now a right to rescind 
by delivery of the bond, which he tendered in court. Held: For 
defendant. (1) The note, bond, and receipt were all parts of one 
contract, the stipulations of which are dependent. Either could 
put the other in default by tender, but only so. (2) The provision 
in the receipt did not give either a right to annul the contract at 
his pleasure. The parties intended no such vain bargain. 

On first impression these two cases seem to be inconsistent, 
but they may not be in reality. It seems clear, and is adopted 
as a rule of construction, that where you find two different in- 
struments containing two different stipulations by the parties, it 
is clearly the intention not to make the performances conditional 
upon each other, ft fjiat is all the evidence you have. But in such a 
case as Hunt v. j vefi^ore we have more. The receipt shows the 
transaction and A* intention of the parties, and, taken with the 
two instrument^ *h& w g f that the intention was that the deed an»d 
note were to ^ bfr°.?r e red and paid at the same time. It seems 
proper to con^ Ae^^e three instruments together here, and the 
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total of the contract then permits of the implication of a condi- 
tion. In the usual case, each of the different writings must refer 
to the other instruments or they will not be implied to be con- 
ditioned on each other. But if reference is made and they both 
are tied to each other (incorporated in each other), they are de- 
pendent; where they are not, they are independent. See rule 7 
and note, Conditions Implied in Law, Costigon article, Columbia 
Law Review, March, 1907. 

N. B. Doesn't Hunt v. Livermore destroy the negotiability 
of the note, by making it conditional? 
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CHAPTER VII. 

REMEDY FOR BREACH OF CONTRACT. 

CASE: (1) A contracts to convey to B lot X. A has no 
title, and never did have. B's rights? 

CASE: (2) A contracts to sell B a watch. He never had, 
nor could get title to that watch. B's rights? 

Is there any distinction between these two cases? 

In the second case the plaintiff would recover full damages, 
notwithstanding the fact that the promisor may not have known 
that he did not have title, or could not get title. But a distinction 
is made in the case of real estate. Where the vendor did not know 
he had no title, but made a bona fide mistake, courts in this 
country and in England allow the plaintiff to recover only the 
amount he has expended in investigating the title; but the English 
courts go further and adopt the same measure of damages where 
the defendant had reason to suspect his title was bad. The reason 
for the rule is, in fact, that it is difficult for parties to know 
when they have good title to real property. 

For the American rule see Sedgwick on Damages (8th ed.) Vol. 
3, page 158; for the English rule see H. C. L. 207. In cases of 
contracts for a lease, the fact that plaintiff could get another 
house would not affect the question of damages. 

In an action to deliver goods or perform services the rule of 
damages is the difference between the contract price of the goods 
or services and the market value of the goods or services at the 
time and place of delivery or performance. 

Hadley v. Baxendale, 9 Exchequer, 341, 1854, p. 1407. 
The plaintiff was a miller who delivered a broken crank shaft 
from the engine in his mill to the defendant, who was a common 
carrier, for transportation to an engine works where a new shaft 
was to be cast. The defendant had agreed to transport the shaft 
in one day, but, in fact, took five days. Plaintiff sues for dam- 
ages amounting to £300, being the loss of business occasioned by 
his not being able to work his mill the five days defendant took in 
transporting the shaft. The defendant admits the delay and ten- 
ders £25 as the proper damages to be assessed, but plaintiff re- 
fuses to accept anything but the £300. The court held that in 
general the damages are such as the defendant could or reason- 
ably should foresee, and that if the plaintiff's position was a 
peculiar one, it must be communicated to the defendant in order 
to make him liable to peculiar or special damages. Judgment 
was therefore for the defendant. 

The court stated the rule for damages to be as follows: 
"Where two parties have made a contract which one of them has 
broken, (1) the damages which the other party ought to receive 
in respect of such breach of contract should be such as may fairly 
and reasonably be considered either arising naturally— that is, 
according to the usual course of things from such breach of con- 
tract itself, or, (2) such as may reasonably be supposed to have 
been in the contemplation of both parties, at the time they made 
the contract, as the probable result of the breach of it. (3) 
Now, if the special circumstances under which the contract was 
actually made were communicated by the plaintiffs to the de- 
fendants, and thus known to both parties, the damages resulting 
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from the breach of such a contract, which they would reasonably 
contemplate, would be the amount of injury which would ordinari- 
ly follow from a breach of contract under these special circum- 
stances so known and communicated. But, on the other hand, if 
these special circumstances were wholly unknown to the party 
breaking the contract, he, at the most, could only be supposed to 
have had in his contemplation the amount of injury which would 
arise generally, and in the great multitude of cases not affected 
by any special circumstances, from such a breach of contract. 
For had the special circumstances been known, the parties might 
have specially provided for the case; and of this advantage it 
would be very unjust to deprive them." 

The rule of damages really ought to be, that the plaintiff 
recover all the damages, irrespective of whether the defendant 
knew of any peculiar circumstances, because the wrong is his 
own. This is the rule in Tort actions, as in assault and battery, 
for instance, where the damages are assessed regardless of the 
physical condition of the plaintiff. But this is not the rule in 
contracts as is stated above. See 7 Q. B. 510, a case dealing 
with this distinction, but which is not followed here. On the gen- 
eral subject of damages see Mayne. 

For the history of the remedies at law for breach of contract 
see Ames History of Assumpsit, 2 Harvard Law Review and Sal- 
mond, History of Contracts; 3 L. Q. R. 166, 178. 

For a brief general discussion of remedies for breach of con- 
tract see Anson on. Contract, 2d American edition, at Sections 395- 
403. 

( ; 
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